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te ES NSEC T. VI 


Of Subfbitution to the sire a 
to the Privilege of the Creditor. 


Explanation “Litho? this wancesk the Substitu- 
of te m- LY tion to the Rights of Creditors, 
oor i wg in it it felf Si *) and — Natural, 
ou ree ou, tobe plain and ealy; yet the dif- 
rent ways of acquiring the Subftite- 
tion, ‘and the Inconveniences which onc 
may fall into, for want of obfervi 
in every one of them that which is 
fential to it, caufea multiplicity of Com. 
binations which may perplex this: 
ter, and render it obfcure and di. 
For which reafon, we have sadged it 
would be uleful, ‘before we proceed to 
explain the Rules thereof, to give, ina 
words, a gencral Idea of the Na- 
ture of Subftitution, and of its Kinds, 
and of what every one of them may 
have, peculiar and effential to it. 
pefnitin ~~ “The Subftitution which we treat of 
of Suojitu- here, is nothing elfe but that Change 
sect which’ ee Sac erfon in the place 















of the itor, and which makes the 
Right, the Mong a & peter 
which a Creditor als to 


Perfon that is fabftituted | oe im, that i is 
to fay, who enters into his a te 

The mott f imple manner of fubftitut- 
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Creditor to pals sts to him who is 
fubttituted, isthe Affi rt which the 
Creditor makes of bis Ri __ Affign- + NG 
‘ments are. of feveral fn Some are ge-_ 
neral, and of many | Lights, fac ite 
Sale of | an Inheritance, which jad 
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over to him i in the fame manner as the 
Creditor 






> and swith the be- 


5 and Melon ca 
which the Creditor had. 

- ‘There is another manner of’ Subftitu- 
tion to the Rights of a Creditor, when 
his Debtor borrowing Money to pay 
what he owes him, with the 
Perfon of whom he borrows, that the 
Monies fhall be applied towards the 


Payment of that Creditor, and that the - 


Perfan who Jends the Money thall be 
fubftivated in the placeof the faid Cre- 
ditor. And this acquires to this new 
Creditor the Right of* the firft, pro- 
vided it be mentioned in the Acquit- 
tance, that the Payment is made with 
his Money. For the Debtor who had 
ower to en  hientelf to the firft 
reditor, may : o engage himfelf, on 
the fame conditions, to him Who pays 
off the firft-Creditor :. and by puttin 
him inthe place of the firft Creditor, 
who receiyes his Monies, he does no 
wrong to his other Creditors, and 


ry eee: thing in their Condition. 
Subftitution may likewife be ac- 


uired without the confent of the Cre- 
itor, by an Order of the Judge, and 
that either with the Debtor's confenr, 
or fometimes.even without it. Thus, a 
Tutor who is willing to acquit with his 
own Money a Debt owing by his Pupil 
to a Creditor, who refufes to fubtlirute 
him in his room, may procure an Or- 
der to be made for fabteinting him in 
the place of the Creditor, upon His ac- 
uitting the Debt. And in this cafe, 
| Authority of Juftice transfers the 
h Be ot meee — ar! sen 
im, i € produce t 

Order oF Gar ak his Suibftication a 
and make it appear that the Creditor 
hey a ig: Teich his Monies. For 
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is ac ved without any Afi igoment fom 
the Creditor, without the confent ‘of 
the Debtor; and without an Order of 
the Jud but only by the bare effect 
of the Bapiione made tothe creditor. 
Thus, when ‘a Creditor  defirous 
to feeure his Mortgage, g lett 
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upon ce] or Tenement’, imort- 

gaged, Pa th anetOe he is 
FGhinas ‘place, provided it_ap- 
pear by t Rockness th that the Pay- 


ment been made with his Moncey. 
or the Law. prefumés that he himfelf 
being a auvees he pays mals $6093 
rity of his Mort ; and it fu 
ala EF the Credi- 
tor whom he pays... And it is the fame 
thing as to him who-having purchaicd wy 
Lands, or Houfes, and bg left he 
fhould be rroubled in his Pofleflion of 
them, by a Creditor prior to his Pur- 
chafe, pays him.off. And both in the 
one a Se other of thele two cales, 
thefe Motives juftify a Subfitution 
which is prejudicial to"no perfon what- 
foever: 

We ec in all thefe forts of Subftitu- 
tion, that the t of the Creditor 
pafles from: his Perion to another, who 
entersinto his place, enim tyr A Ch 

oe two ways. 
the eee of the Creditor who fubftinrter. 
The. other beighout his will, by the Ef- 
foet es = ‘Law, which purs in. the 


itor, him to whom 
Ey wan eran ites ee e 
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2. Subitution iter an Affignment. 
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Eto whoni.a Creditor makes ove 
a Debt, is fubftitued to his Right,/” 


and he uires, together with the Cre fftitnses 
Mo ripe nd Privileges which gage, ad 


dit, the 
are annexed to it, whether the A 


tion, or gratis. For altho” it _be ae 
that el Papen ifhes the 
Debr, and that it { 





other a. Right oh ‘is : eared 
in his perfon, by the payment; yet the 
Affignment which is made at the fame 
time, has the fame. ecffeét as if the Cre- 
ditor had fold his Right to him who 
s him. And as to the effect of the 
t, itis the fame thing to him 
pays for the Debtor, whether ir 
be the perfon who is bound jointly with 
him forthe Debt, or his Surety, or a 
third Perion *. 
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Cim is qui reum & fidejuflores Bikes ab uno 
ex fidejufloribus acceptd pecunid, praftar aétiones, 
poterit quidem dici nullas jam effe, cim ae 
ceperit, & perceptione. omnes liberati’ fant : 
non ita eft; non enim in folutum accepit: fed be 
ren nomen debitoris Biota n Et ided ha- 

ones, tenetur » ut preftet 

actiones, poe tiad-f 6. de fidejuff. Salvas effe manda- 
tas a¢tiones ; clm pretium magis mandatarum actio- 
num folutum,. eee tuit pemcae videa- 
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, if the Monies lent b put in- 

to the hands of the Debtor, with this 

Agreement, that he who lends the Mo- 

7 aioe fhould be fubflituted to the Rights 

the Creditor who is: difcharged with 

it, the Debtor fhould afterwards make 

Arstace,, thet. wih the Manes 

cquittance, it iS Wi 

borrowed of that perfon. But. ifthe 

Payment is made only upon the bare Ac- 

quittance of the Creditor, and not ac- 

companied either with, the one or Hs 
other of thefe two ways of acquirin 

the Subftitution, it wit biseiee 

who De Bon a bert Abana’ ag sprint the the 

for ee from him the 

on his account, even altho’ it 
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refumed that he had all 
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how by fubfiiuted 16 the Rights of she Creditars whys 
refuifid to fivb/icute, Provijien was shevejare made therein 
5 oo pes a, BN Name ial a 
IV. 4 
who pays a Creditor «hart is | 

BY. Mae teet to his Privilege, whe-* ear d Per- 
thet it "be by an Affignment from ot rete 
Creditor, who makes over to him hin lege of 
ply his ty or by a Subtitution Credieor. 
sy: by the Judge; as bas been faid in 


fecond Article; or by an Agreement 
with the Debrot,. as fall be explained 
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in the following Article 
4 Oim 5 D parre, in Cujus eftate non eras, 
pecuniam fifco intuleris, & pt ejus fuc- 


cefiti, & ejus locum, cit pecunia numerata cft, 
confecutus es. /.2, C, pag pre crt toe, firce, 
Si cim pecuniam pro marito foiyeres, a 
fifci in te transferri im can- 
fa domum vel aliud quid ab eo cepidl habes per- 
fonalem fattionem. 1. 3. C. de off. Siin 
te jus fifci cum ha at folveres debiroris pro quo 
jose sdferipht be trent 
tulit, -ab his %, quibus ffcus potior ha- 
betur, res quas ¢O nomine tenes, non poflunt in- 


quietari. 1 wit, cod, 
: V. 

One acquire the Priv of as. How the 
= On my a Sabftiution. in the Previege 
fame manner as the Mo 5 by an aired 
yreement, with the Debtor, that he syojirasi- 
Aball pay for him fhall have theo. 

And it is no matter whe- 
ther Payment be made to the Cre- 
ditor by him who lends the te Moo or 
by the Debtor with oom the 
has been intrufted, provided 
oa <a oe and the other ot Sap boc ap- 









f 4 ry a 
‘ski es x 
=o 1 ' i» a 
f i \ i a ‘ts T 1 
Lie | ose. red Ca 
F 
5 r . . __s { : 
F ait » é - , 
s : q ae -s' DOL be 
F 4 } J . iy i 
* Doel oO 5 oe le 4 
7 i  , ris rs sl , 
ag 
i q i. i‘ 


—— es - |) lh a 


= 
. < 
sso 


. 
| 





' 





380 
V1. ‘de 


6.Ofa Cre Hewho po Feats Os itor, 






ditor who off another Creditop. fame Dcb 
pays off “ tor, whois ‘prior to, himfelf) fueceed: 
Grader’ ro his Mortgage,~ altho’ he haye made 
ot thaw NO fach Agreement, mor Tec ied any 
himflf.  Subftitution. For his Qualiry.of Cre 

ditor makes it to Be, that he 

pays him who is-a more ancient Credi- 






tor, with to other view than that he 
may fucceed in vis place, and there 
fecure shis‘own Debt. Which dittin- 
ithes his Condition from him who 
aving no fuch Intereft, pays for the 
Debtor without Subftitution, and of 
whom it may be faid, that perhaps he 
© vas under an Obligauon to the Debtor 
to pay for him’ 


titare, quam fuperiori d 
pin Vol tt. Sg cod k 12, Gi g.e0d, 


Vil. 


». 4 Pw The Purchaler of an Etat Sit 
chaler fieb-ing the Price of his*Purchale for thc 
nee ,,’ Payment of the Creditors to whom the 
a age Fattare was mortgaged, is fubftiruted to 
be pay: of their Right, to. the Valuc‘ot what he 
| ays them. For by. paying them with 
the Price of théir Pledge, in order to 

fecure it to himfelf, he .prelerves it to 
himfelf for the Value fe what he pay 


them, againft other fublequent Credi- 
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Tie Debs which it attached is ndjndged ta the Gre- 
ditor hed attache, fuch sy it did belong to the Debtor. 
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Debtor, it ought to be made at the Paymicus. 
time of Payments and of graating the 


Acguittance. For if the Payment was. 
lummated without-any mention of 
the Subititution, it being made only af- 
ter Payment, it would be ufelefs, And 
the Right of the Creditor being ex- 
tinguifhed by the Payment, he could 
not make oyer to another what he had 
not any longer, nor fubitiruteto a Right 
which was extingti. —. B34) 


' Modeftinus refpondit, fi poft folutum finc ullo 

omne quod ex caufa tutelx debearur, actiones 
pott aliquod sntetvallum Cefle fint, nihil ca ceffione 
aétum, ‘com nulla adtio fuperfuerit. 176. ff dejo 


\ lut. See the following Article, 
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other ways of acquiting the Mortgage, sly, 
or Privileve obs Coettties whether by" sr 


Govenant, or by att Order of the Judges yond, on sie 
or otherwile have no ‘manner of ee Sitios is 
if at the time of the epee aS 
ago ent, or other AG, the Right of "er" 
the itor was Mo more in citi. cpg 
whether it be that it was extinguifhed of mating 
by Prefcription, or annulled by a Judg-+%  swi- 
ment, or difcharged. by a Payment, or!” 
pate had ceafed to be thro’ fome.one, 
the Caufes jall be, explained 
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2. By a Novation... rly 
c By the Oath of the Debsr, toben tobe the 
Debt is referred to. Ss and b 
Jwears: that be owes nothing 5 ; 
by a Fudgment which a fa bime. 
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6. If the Payment ‘whieh nwias made doos 


- not. fubjift, the Mortgage revives. 
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/ > offe, extinguith gage, 
which was an Acceffory t0'%, if it is 
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,  w in Court, and cvifign it, to. 

basodlct his bei difehagged from ite 

mit. ~~ hinder the Sale, and recover his P 
together with the Cotts softs and an 
which the Creditor may owe him be- 
caule of his Delay! 


Si creditorem ftetit, quominus ei {olvatur, 
recté agitur “4 pignerati¢ia, ~igh hd Saha ane 
Si eles i in radial ne a 7 soir 
tam, & quod fia interett 
Debitoris sbligaeate dit edabivert ‘ 2 fibi rem 

pines ae » vel his qui ab eo vo- 
bi uve phe itademum efficax eft, fi 
fim tam fortis quam ufurarum offerat debi- 
efeditori, Gogue non accipiente, idonca fide 


probation’ ita ut oporter depofirum oftendat. /. 2. 
Cu debit, vend. pign. impr. pr pebes to the matter 
ot Confignment, the Remark on the feveath Arti- 
cle of the third Seétion. 


Vi. 

afte ‘LE the Payebelt or that whic was 
Ps to be in licu of it, had no effect, the 
tb wes Mort would revive together ‘with 
abi the Credit; as if the Creditor had ta- 
prod rl ken in Payment an Affignment to a 
gage re Debt with Warranty, and that he could’ 
wives, MOT Bet Payment of it, or Houles and 
Lands with the fame Warranty, which 
were evicted from him, or that a Minor 
had given maa ae wag twhich 
he was relieved. . For thele, kinds’ of 

Payments imply the caislition that th 

fhall fubfift. But if a Creditor of full 
Age had contented himfelf with an Af 
os toa aes at his own peril, 
aD _ the Mort- 


ee altho” hoc Cicditor fhould 
ot get Payment of the Debt that was 
made over to -him 8. 


® Debitum cujus meminifti, quod per patti con- 
vebtioneni ientiliter foam renuGtti, etiam nunc 


non “verari Whee indi- 
ai ng sewal - 


VII id sath 
pte Mein 
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have no longer effeet” if the Ufufrué 
ceales, even altho’ the Debtor fhould a“ 
furvive the lofs of his Ufufru&, as if he 
had it only fore certain sime + | ¢ 


corporili extinédd, ita & ufufruétu 


ma te ond A of he the 
ae eon 


If the ee for which the — , IBC 9, The Pre- 
was ven, exti r n fertprion of 
a ena Mortg ae atthe ae on the De 

eceflory of the Debt, is annul 9, peste. 
ted. sage. 


' Ttem Jiberatur pignus five folutum eft debitum. 
~——Sed & fi tempore finitum pignus cit, idem 
See deb, 1.6f baliivad aus.id se. . de 
| C. 


diver[. temp. pref. de prajfc, 30, 
anh. 


fi oy 52 orn yn ma 
only by a Pre Forty Tears . 
Se ditiie ris lec seat a anf a mgt 
Afr. if the Doon coset alice eae The 
ee was of a longer duration than the bare 
Perfoninl Adon, ph CE ey 
the fourth Seftion of Poffeffion and Preftri 


Ds fri oy ar bur fo 
he and natural » which 
ong hegen ata gee 3 


, eh wg re corporali 


duration to the Aftion, than 
Perfonal Adtion, for the tenjon explained in the Article. 
' X. 


If the Debtor who ‘had m ed ro. If tht 
a Land or’Tenement, happetis tO Jeol Dedaor lyf 
the Right he had'to it, as if hes ftript ee 
of it by an Evittion, or by a Power of /7Re 
Redemption, vetted in a former Owner, /of, 
or in the next of Kin, or by other Cau- Mortgage 
fes, the Mortgage which he had 8 tt. 
ed on the faid Land or Tenement, does 
not fubfitt any bes p unlels it was by 
his own pro that he loft "his 
ee eo for Example, when he 


ble to dead, hind inft 
fd. EviGion, Pe of Rede 
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of Pays and Mewtace. Tie Pe Se 7: 383. 
, : ». 4 2 : So WN | 
pha Te Debtor who had. bough the Sale, or other Alienation, miacde 14. Th 
i ie or IF ora. Moveab le, and Hou ie ae the Debtor, with the conlent of his Mortgage 
of * tovwartls it to, a Gea has) Creditor, happens to be annulled, ee 
Fg a mind to diffolve the Sale by Redhibi- that after the obtaining of this copies is chine bags 
we" tion, that “is, “by obliging the poe Se the Alienation is not accomplifhed ; ‘the tate fe 

take . back a "rake, becauif f Creditor, in that cal, enters again to 

fome defeét-in it, his Creditor ma sys his Right. For it was only in favour 

der him, mae the pee provides for “of that Alienation that he renounced 

his i rk the his Mortgage. And it would be tlic 

Price ‘which. Ses Seller ae thing, if he had confenred that his 


ould devife to a Lepatee the 


a 
to reftort to him, or by pare thou 
have the Thing fold, if he.is will . Houfes, or Lands, a fps <0 him, 
take it at the Price which they th and that the Legacy found to 












gree on". be null, or the ae renounce 
ys = a . - 4. , 
a netemmmapirestlees cat IS |< sts eine & att still foes 
locus eff? Et. magis eft ne definat, nifiex yolum- sje fees 
pare hoe tactum eft. 1. 4. ff quib. mod. rein pe st, den pgm re 
Tey be} - untate cre- 
_ Se LT ote deve SRI aicocig finda siiecarns jel; mverecunée siglicset: 
. fibi eur creditor defiderat, fi tamen offeétus fit fe- 
= | XU . i cutus venditionis. Nam fi non venicrit, non eft 
init faris ad repellendum creditorem, quod voluit venite, 


ts. The “The Creditor who pirte to the 4.8. §. 6.) Venditionis autem appellationem 
Cir Sale, “Donation, or’ other Alienation gentler sce depron, ut 80 & Aegare per- 
-., Which his Debtor makes of'a Houle, or ic a6 legatum repudlaruth fuori, coovalefor pig 


ja te Lands, that arc eigaged to him, or ous, 48 Volu itori 
> us. dod. Sh, 11. luntate creditoris pignus 
peta Net ceptig tog ior venti ie, pte eg Easthe 
Pot if lng ie the faid ris falvum hho Ag ets tam cat debtor i its & 


Houle, or Lands SaicGibe referves it*. creditori priftinum jus 
Pot Lae he has any to an Alienation do creditor priftenlas j jusremittit : ee ite cenen demum, fi 
rely oe biel Cand mot have been'made to his cmptor rem retinest, nec reddat venditori. /.1 0. eod. 
prejudice, if he had not approved of it: | XV. 
nd. his’ confent would deceive the Pur- 


: fe hémight'atterwards make ule | .We ought nor to take for a:confent 15.1 whas 
chats Right of Vineuraae ae of the Crelitor to the Alienation of his «er we 


Pledge, the knowledge which he ma rePtc <2 

: Creditor qui pes jo. 8 onl pignus = ie ee it, nor dhs Bleice which tre Arter te 

— 158. f- ce Tele: : Reape diate kriowe it; as if he knows con/ene to 
Se that his Debtor is: about felling a Houtfe the Alene 

hic rtgaged to him, and firys"* 

B ae in order to dep ri + | 

by fome Hight Ag that he ators 

is. adlic . a 
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ill not lofe his Mortgage. 
gener, we ought to judge of 
& of thefe Approbations by Sig- 
fe, or otherwife, according to the 

ftances of the Quality of the 


, Ras, of that of the Perfons, of the *~ 
~~ Knowledge which they may have of 
the wrong which either their Appro- 


bation, or their Silence, may do to their 
own Intereft, and to that of others, of 
their Sincerity or Difingenuity, of the 
Intention of the Co: rs, and other 
circumftances of the like Nature, 

" Non videtur autem confenfiffe croditor, i {ci- 
ente «o debitor rem wendiderit, ‘ciim ‘ideo paflis eft 
venire, quod {cleat utique pigaus fibi durare, Sed 
F Wubeipterit fore Ei bablit edapeibuias caalee- 
fiffe videtur, nifi manifelté appareat deceptum effe, 
Inve! ree heat you to ae cum 
republica a Scio interfuifle, & fubfcripfiffe, 
quo caverat Scius, fundum rival ete oblgeatt. 


Quiero an actio: in rem Mavio compete 
po tet? Mode a iy ip y ta gee ip 
juesitur © “s _tetinere _pofle, 
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em, filii ejus idem 
runt hereditatem matris, diviferunt etiam domum, 
In qua divifione dominus fervi fideicommiflarii gua- 
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fion,: it “4 when the Heir or 
Executor h not Eftate enough of his 
pwn to fatisfy h >ditor 
Creditors of dl : 

of fecing 


po to the Creditors of the Hei orks 
ecutor ; and provifion is made _ 
this, by fe the Bitare of the de- 
ceafed from that of ‘his Heir, or Execu- 
tor, for the benefit of their refpective 
Creditors. _ 

It is by the uf of this ss gat 
that the Creditors. of the déceated, who 
fear that the Heir, or Executor, iS not 
eects hinder the confufion of the 
Goods of the. deceafed with thofe of 
the Heir, or Exceutor; that the Goods 


of their Debtor md rk erved to 
them, and may not | e Creditors 
of the Heir, or Ashen g 


‘But if the Creditors of the Heir, or 
Executor, are afraid, on their part, left 
the ag or Executor, who is their 


rs, engaging himfelf, inf an incum- 
bred Inh eritanee, or ceffion, his 
‘Goods fhould go to a Creditors of the 
dovesied, to their the fame 
demands , t they. may have 

wer to ae ith and_ e the 
Executor, from 
ed AS to which it 
~, that altho’ the 
ors of the Heir, 





or Executor, and that of the Creditors 
of the deceafed, ought to be equal, yet 
ohe Roman Law had ordered it other- 

and did not allow the Separation 
of s to the aa of the Heir, 


this reafon, 
Debto ron, tog bind himfelé, 
S ay make the condition of his Cre 
ra yement to. 


Me \ thew 









ge aay Bn 
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a. 
1ew Debrs, 
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* Ex contrario autem, creditores ‘Titi non im- 
» petrabunt feparationem. Nam ficet alicui adjicien- 
do fibi creditorem, creditoris fui facere déteriorem 
conditionem. /.1. §,2 2. ff de feparar, 


It is truc, that in certain cafes the 


» Roman Law did 


sear the: Separation 
of Goods to the Creditors of the Heir, 
or Executor 5 as if he accepted a bur- 
denfome Inheritance, or Suceefion, in 
order to defraud his Creditors : and yet 
even in this cafe it did not grant it eafi- 
ly And this Separation had likewife 
place in fome other cafes, which it 
would be needlefs to mention herc> ; 
but thefe Exceptions were not fuffici- 
ent to do juftice to the Creditors of the 
Heir, or Executor, and our Uifage al- 
lows them this Separation without dif- 
rinétion. 

* Fe bets Gage Ge feq. ff ae feparar. 

This remark concerning our Ufage 
in this matter, will ferve as an adver- 
tifement, that we are to extend to 
the Creditors of the Heir, or Executor, 
the Rules. which fhall be fet dowm in 
” Title, altho’ mention be made only 
of the Creditors of the deceafed. 





SO Fs oF 
Of the nature and effetts of the 
Separation. 
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1. “The cafe of this Separation. 
tun The 


eparation is independent om the 
Mortgage 
3. Legatees have the right of Separa- 


tion. 
4. Separation a Debt that is condi- 
salah oro, aaa dir ferasy mt 
- — yet come. 
sy. Uf the Eir; or Executor, bas alrea- 
dy alienated. the Goods of the de- 
i shoves can be no Separa~ 
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Separation. ee ae a oe ; 

et A ine or a Legatee, wholes. y pe 

= _ Tight depends on a condition, which” fo « 

: a oo Hen the Oreditors of a deceafed . he act stews happened, or a finpers Deo tha 
nm Perfon are afraid that the Hci, feded by a term which is not yet come, nal, or of 


or Executor, is not folyent, they may 


: ithftands demand a~ which 
ocr an Order from the Judge, for ee ce ing demand the Sepa the 


ration, for their feeuriry “. term is mot 


eparating the Efeéts of the pence SS OL pe yet come, 
; mo a he Heir utoribus qui ex dic, Vv conaltione ce- 
or 5uc from thole of t > ‘bentur, & ptopter hoc nondum pecuniam petere 


or, Executor, that they may fecure to 
thenlelves the Goods of the deceafed 
their Debtor, againft the Creditors of 
his Heir, or Executor’. 


* Sciendum eft feparationem folere impetrari de- 
ereto pratoris; Solet autem {eparatio permutti-cre- 
ditoribus ex his caufisy ut puta débitorem quis Sei- 
um habuit: hic deceffic: bares er extitit Trius; 
hic non eft folvendo, patitur bonorem venditionem : 
creditores Seii dicunt bona Sci fuffitere fibi, eredi- 
tores Titii contentos fle debere bonis Titi. Ex 
fic quafi duorum fieri bonorum venditionem. Fie- 
ri-enim potett, ut Sciut quidem folvendo fuerit, po- 
tueritque fatis creditoribus fuis, vel ita femel, & h 
non in affem, in aliquid tamen fatisfacere: admil- 


poflunt, swqué feparatio dabitur, quoniam & ipfis 
cautione communi confuletur. 1. 4. ff. de feparat. 


| Vv. 
If before the Separation was demand- 5. If she 
ed, the Heir, or utor, had alienar- 4" o 

ed, without any intention of defrauding ;*“" , 
the Creditors, Goods of the Sieceflion, Prasad ; 
whether Moveables, or Immoveables,, she Goods 
or even ‘the wholeSucceffion, the Cre- of #« 4- 
ditors of the deceafed could not de- mag ei 
mand the Separation of what had been $sparatio, 
alicnated®. For the Heir, or Exect- 


fis auters commixti(gue Creditoribus Titi, minds 
fiat confecuturi, quia ille non eftfolvendo: aut mi- 
hus confequantur quia plures funt. Hic eft igitur 
xquiffimum creditores Seii defiderantes feparatio- 
nem audiri, impetrareque a prectore, ut feparatim 
quantum cujufque crediroribus preftetur, 1. ff. 
we fopavar, EM juriftiétionis tenor promptifirmus, 
indemnitati{gue remediutm edi¢ta pretoris credito- 
ribus hwreditariis demonftratum, ut .quoties fepara- 
tionem bonorum poftulant causa cognita, impetrent. 
d.2.-C. de bon, aut Fud. ‘ 

Altho' this Rule feers to be limited to the Creditors of 
the deceafed , yet or ig oe eiete ae . 
Equity intitled to the fame Right, as has erve 
is the Preamble. im 


tor, who in that quality was mafter of 
the Goods, had power to difpofe of 
them. But this alienation, with net 
to the Immoveables, would be of no 
aa a .to the Creditors of the de- 
oie “ who = Mort on them: 
they might exercile their Mortg 

and their Tivilegn,? if they “hed aify 
againft the Poffeflors, in the fame man- . 
peo might have done, if the de- 
ceafed as the alienation £ 


. haerede vendita hareditate, io. frultra 


defiderabitur: utique fi nulla fraudis incurrat fufpi- 
pS oT 
tT unt, cor « Hebe 

The right of this Separation is inde ars PReT <a 
dent on the Mortgage, an , Ati’ it may feern as if this Law related only to the 
todepndn itors may demand it. For the bare sae ae ddaations ni lal 
ovabeMer-effekt of thet Debt gives them aPre- ig whe te bow flor b playomaghe ne 


II. . 


2. The Se- 
paration ss 


























ange oe on hist Eftate of their Debtor, ‘thew ,. thto sobat bands foover the Ls ; 
fore the Creditors of his Heir, or Ex- ‘Tinements that are mortgaged pals, dono prejudice =~ 
ecutor, to whom the deceafed was tn- pO gig ig nl objerved in the foregoing 
ligation *. ee eer Jp . 
de no Obtigionts Ge fi se lt gr 
> Bess ner tho Mortgage shat gives this Right, bus —emevennt perce Shaaban ele: 
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ton again Dobe 
one af the 
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does not 
make sie without fi 


nerd to peg 


Of tbe Saidinyof 00 mor Sc. Tit Sect. 1. 


prove infolvent, but no more. For as 


the Debt is divided, with refpeét to 


the, Creditor, fo, the. a. of him 
who pays for the others, is 


alfo, and is limited, with wee - 


each Debtor, ‘to: his Portion, fe 
it is only his Portion that is paid for 
himt 


' Creditor prohiberi non poteft exigere debitum, 
ciim fint a pe fttendi ejuflem pecuniz 3 
velit, Et ideo fi probayeris te convyentum in 
flidum exolviffe, Rector provincia adjuvare te ad- 
verftis cum, cum quo communiter “grag sat 
niam accepifti, non cunétabitur. 4, 2. C, de reis. 
haf ata aie hee le its 
pit ers kas one 
other owe recipre- 
pio ar rey noms, . For this is the 
fia of of the yer te 5 aad ft af mere to 
“Atle of Ralf lw 
an Action the whole, might fue 
pcs nf 5 Aare <r "fl a i mo a 
Afions oprapia 
pete oF Deon mit of Divifion with 
or fe sD besmbs poe) the others 
takes from the Creditor a Subflitution to bis Rights, the 
ee ad nadia teste the room of the 
» he bras an Aiétion againft every one of his fel- 
loa Debtors fr recovering the whole, ex “sd por- 
tion of the Debt which he himfelf was 


VIL. 


“ie among feyeral Debtors who are 
ery one of them for the whole 
Creditor fecks for payment. 
Rex ” one of them whom he chufes, 
the others; he retains 
¢ Camby gd of bringing his 
ainft the other 
por. the firft to whom he 

: Debrore himfelf, were folvent, or not!. 


_ 1 Idemque in duobus reis promittendi conftirui- 


pe creditori 
ms alium fieri non concedentes, 3 Sed remane- 
te & ip treditor! Fie iporares perfonales, 

fs © t ct ) 


a Nea or difficult, to the Creditor , 
as a natural, or civil Death, and 
os other Obftacles of the like nature, 
which might happen of the part of 
fome of the Debtors, would not Hinder 
the Effect of the Solidity, with regard 
to the others™. For thefe Exceptions, 
and thefc Changes, do not extinguish 
the Debt, and each Debtor owes the 
whole Debt.. But if one of the Deb- 
tors had a perfonal Exception, which 
fhould extinguith the Debt, as to his 
Portion, this Exception would avail 
the others for that Portion. Thus, for 
Example, if one of the Debtors fhould 
appa to be in his own Right, a Cre- 

tor to their common Creditor, his 
Fellow-Debrors might demand of their 
common Creditor, a compenfation of 
the Portion of the Debt which would 
fall to the fhare of their Fellow-Debtor, 
who is Creditor to him. And as to the 
Overplus of what might {till be due 
from their Creditor, to this their Fel- 
low-Debtor, they could mot demand a 
compentation of it, wunlefs they had 
otherwis the Right of this their Fel- 
low-Debtor*. 


™ In his qui ejul pect’ pga exactionem habent 
in folidum, vel qui ¢) unix debitores {unt 
quatenus alii quoque profit vel noceat pacti se bes 
qurritur; & im rem omnibus profunt, 
rum obligationem difloluram effe ejus qui paci “a 
batur interfuir. I ebitorts conventio fide- 
jufforibus proficiet. 1. §.ult, ff de pads. 

Per m ad lism nom perinre. Lag. 
§.cod. V. tat, Tit, C, de . min, Cm duo cari- 


dem pecuniam debent, fi unus capitis Spine 


hivcit r= Meer tione alter non liberetur. Mul- 


tum ¢nim utrum res ipia folvatur, mice 
fon liberetur 5 cur perfana liberatur, manente obli- 

gatione, alter durat obligatus. ji 
i ined _ ory fideyuflor paftea ab co 
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S E C Tei. 
Of Solidity among Creditors. 





The CONTENTS. 


Wherein confifis this Solidity. 

. How it is acquired. 

. Tf one Greditor demands the Debt 
without the other’. 

If be innovates, or makes over the 
Debt to another. 

The Demand by ome is of ufe to the 
others. 

. One of thefe Creditors cannot do any 
prejudice to the others. 


I. 


HE Solidity among feveral Cre- 
eft ie | ditors hath not this effeét, oe 
every one of them may appropriate the 
wha Debt to himfel no Spsive the 
others ‘of their Shares ; but it confifts 
only in this, that every one of them 
has a Right to demand ‘and receive the 
whole, and the Debtor remains quit, 
with refpeét to them all, by paying the © 
Debt to any one of them *. 


s reis ftipulandi, fi unus 
Secsies fame ipaaainek it in folidum. 1.13, 


de i, Et Wa folvi hat. 
fa cee ‘ fectbetat ee 


ra pry debituimn actipienie dll, perimit 
Obligationem. 4. §. 


un 


we 


oe 


| IT. 
2. How it This Solidity depends on the Title 
ws acquired. bag ae fe Sg and on that which 
at is Owing to feve- 
sae is due to every onc of them 
in the whole. Thus, when two Per- 


The CIVIL LAW. €3c, 


ee pe of Money, > Beate = 


. wT 
2 : 
B OOK TL. | 
It by this Text Wes theje words duo tei i fi rr 
vuln ple the Solidity, . > eo 


/ ° 
Ut. | | 

If in the cafe of two or more Cree s. If om 

ditors, where each of them has a Right Creditcr 

to demand and receive the whole Debt, (’™m" 

one of them docs demand it; the Pay-,.,. 

ment cannot be made to the other Cre- the wie, 

ditors without him.» For he has deter- 

mined the Debtor not to pay, unlefs he 

confents to it: and it may fo happen, 

that. thofe who do not put in their 

Claim,: may have loft their Right. 





* Ex duobus reis ftipulandi fi femel unus egerit, 
alteri iffor pecuniam offerendo, nihil agit. 
1. 16. ff. de duob, ress, 


IV. 


When one of the Creditors of one 4. If 
and the fame Debt, may alone demand ™*, © 
the whole Debr, and receive it, he} 4 1 
may alfo innovate the Debt, and dele~ gnepiser. 
gate, or aflign it over to others; for 
might difcharge the Debt,’ and even 
give an Acquirtance, without receiving ~ 


any thing*. But this Creditor oughe 
to account to the others for 
Changes. 

*'Si duo rei fti i fint, an alter jus novandi 


habeat, queritur : & quid juris wnufquifgue fibi ac- 
quifierit. Feré autem convenit, & uni redte folvi, 
& unum judicium petentem, totam rem in litem 
deducere: item unius acceptilatione perimi utriuf-_ 
que obligationem. Ex <a itur unum 
quemque perinde fibt acq pe 
effet, excepto co, | etiam ft cjus cum quo 


commune jus . % 

poteft. Secundum uns 

tur, novatione eS tero pote- . 
rit, cam id fpecialites dpe co cum cim 


oe ge _fimilem ae folutioni exiftimemus. 
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Of Cavri0nsyor Sueerres, Tit4.. 


accotint to them forth@matinerin which for all manner of ements, whether 
he fhall have ufed this Rights. | they be formed by Ce vena, or other- 
Fs wile. ‘Thus, one gives Caution for a 
sul, pt ‘. im sant tie kn ni Loan, for 2 Warranty, for. the price of 
Deke 1 ta hazard whieh of thom coo gee yest of ye sar for the rent of a and for 
it frp. : _other Fee igations, which are contracted 
ie ieee ee enants. Thus Tutors and Guar- 
a ee Fe b-% fomictimes give Secu 

is thers a The fecond fort is oF Suretithips cn- 
‘ joined by fome Law. Thus, by the Ro- 

9% man Saw, Plaintiffs and Defendants 









— T ¥ L. E TV. j were eCnaeas 79 give Caution for feve- 
CAUTIONS, or SURE. ingse. ‘Thus, te Piney. by 20 bic 
9 ie , ngs the ionteer of January tf $75. thofe 





sa ‘TI ES. 4 ato whom any thing ‘fa f yolution, 
|  ¢.* are obliged to give a to pay what 
foal be adjudged. And there are other 






Ue of Cau- Sj RESH O Sty is ignorant of <= freay- o¢ 
rane ae quen Cs es, in which the Ordinances oblige 
Swetis. Ni  Suret ‘Uk at me; ae to give Caution, which it would be to 


es. Thefe two Names 
"are given to thofe who no purpofe to mention here. 


themfelves for others whole Obligation — * ¥. Tie. inf. de fatifil. & ff lib. a. Tit. 6. Sag. 
is not thought fufficient, a eri 1, 


for Moncy, or for other Caufes. ES Th 
- thing of Siiretithi is of 
tes, Cautions, becaufe their Obli-.  thofe which are” ordered by. the Judge 
isa Security : They are»cillled whethea C it at the 
sureties, becaufe it ‘fs upon Bee Path _ i § Cats 


cha: an ofter of the parties, or ex 0 ib 
that thole to whom rhc’ them- 5 . Thus, fometimes a thing that is in dif- 


ees rely Soa oa : > aaah = adjudged 'to one of the parties 
rece igation therefc uglingcosye! se ree he SVE RE Uy Cn Tes 
cen 2 ie 3 be decree Thus, Bae 
























nci ak ¥ chia ae 38 Thay; in fettling the 
rin Sea = in eng it is 






rank of payment amo 
see die es oxtercd that thle who thall’ rectivé 
ends twe ae Sar Gian i Sums which may. be lisble eo be desnand- 
: fa Sum of gn )thall.give Caution to pay them 

of fore ia thall Sc teal sas, 

the fad to 

fitch dae Under as in the cafe. of a conditional Debt, as 
ae = Ati of the third m_ the feyenteenth 
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SEC TH Fi Pte 


The nature of the O 
Gautions, or Sureties, and the 
manner in which it is contracted. 

The CONTENTS. 

1. Definition of Suretics. 


2. Caution may be given for all manner 
60, of Engagements. 


3. Lt may be given for a Natural Ob- 


ligation. 

4. Security fora Debt to be contralted. 

¢. The Surety can be bound for nomore 
than the Debtor. 

6. But he thay be-bound for le/s. 

>. Suréty without the knowledge of the 
Debtor. 

8. Un Crimes there is no giving of Secu- 
rity, no more than Warranty. 

o. Some honeft and fair Engagements, tn 
which sis not lawful to take Se- 
curity. | ‘a 3 

10. The Surety is not diftharged by the 
Refiitution of the principal Debtor. 

11. The Minor faves bis Surety barmle/s, 
if be is not relieved from bis Ob- 
ligation. 

12. The giving of counfel, and recom- 

” . mendingy, do not bind one as Sure- 


ty. . eh. ae yl ee 

13. Qualities of Caution, or Security, ta- 
ken in a Court of Juftice. ~.+ 

14, Heirs, or Executors, of Sureties, 

1s. When a Surety is once received, he 
cannot afterwards be rejetted. 

16, The Sureties for perfons that are ac- 


ble. ; = 


penalties to which they may be lia~ 
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the Cuftoms where the Wife who 1s 
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Serger 
- f 

. =, yreay | , * 
sale = 


x | . “og ! 


the fecurity. of a Qutiony to ushat! 
which the -principal Debtor gives ‘him- 
{elf ®, provided that the giving of the 
{aid Caution be’ not contrary to. good 
manners. For chere are lawfal Engage- 
ments, in which i would not be decent 
to give Security. | 


* Omni obligation’ fidejuffor accedere potel?. 
1. 1. ff. de fidejuff: Be generaliter onmitiny obliga- 
tionum fidejuflorem accipi pofle nemint dubium 
eh. 1.8..§.6. cod. §. 1. afl, vod. 


.. the See the ninth Article, 


IIT. 







ment 


"7 


This ufe of Suretifhips in all manner 3. 1 ms) 


of nga 


ents, eéxtends not only to se jor 


thofe which are made with the mutual #4“ 


confent of the parties by Covenants, to 
thofe of ‘Tutors and Curators, to thole 
even of Sureties Pega (for we 
may take fecurity for a Surety;) and in 
seal to all other carts of Engage- 
ments, in which the Civil Laws give 
the Creditor an Aétion againft the per- 
fon who is obliged, and which are cal- 
led, for this reafon, Civil Obligations @ : 
But Caution may alfo be given for that 
fort of Oblhgations, which are called” 
barely Natural, of ‘which we have {po- 
ken in the ninth Article of the fifth 
Section of Covenants. For in thefe 











forts of Obligations, there is formed a 
natural Engagement, which he who 


becomes Surety for it makes good in his 
petfon, altho’an the perfon of the prin- 
cipal Debtor it.be. ufclefs. “Thus, in 
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Obligation, 
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: Of Cautions, 


: his been already contracted, bur alto. for. 


‘an Obligation to be contracted 5 as if he 
“who forefees a Bufinels for which he 
fnay fland in necd of Money, gives be- 
fore-hand the fecurity of a Surety, to 
the perfon who is to lend. him the -Mo- 
ney, the faid Surety obliging -himilelf 
betore-hand for the Moncy that is to be 
lent. And this might happen, if, for 
Example, he who is to beSarcty fhould 
have 
Money is.actually paid to the Borrower, 
or in other cafes, and for other caufes, 
as for the Warranty of a Sale, or fome 
other Engagement’. . 

F Stipulatus dum a reo, née accep fidejufforem, 
polted sole adjicere Gilejelineate & adleceo. fide- 
juflor obligatur. 4. 6. ff. de fidejuff Fidejuffor 8 
on obligationem, & fequi paoteft. §. 3. m/f. 


a 





Adhiberi autem fidejuffor tam futur, quam prat- 
fenri obligationi poteft, dummodd fit aliqua, vel na- 
turalis furura objigatio, 1. 6. §. ale. ff. de fideyn/f. 

| 


Si ita Mipulatus & Scio fuero, quantans pecuniam Ti- 
tio euiniogsl credidero, dare es? Et fidejuflo- 
res accepero: deinde Titio fapils credidero: nem- 

:Scius in omnes fummas obligatus ef, & per hoc 
Fdejufores quogue. 1. ¢s. eed, Fidejuffor furure 


¢ peeul. 


quégue attionis accipi poreft.  /. 50. ff. 
a \ Vv. 4, 


p.TheSare~ OF what nature foeyer the principal 
Obligation be, the Engagement of the 
Surety can never be harder than that of 
than the. theprincipal Debtor. For his Obligation is, 
Deiror.” “only'an Acceflory to the other®; and if 
he fhould oblige himfelf to any thing 
‘more, or to conditions that are more 

burdenfome, he would be Surety only 


tr can be 
bound for 





for what is contained in the | 





Obligation. And the Obligation for 
» the overplus will not be reckoned a 
"part of the Suretifhip, but his own pro- 
_per Debt, if bythe circumftances the 







for the overplus. ought to 
gaa lAto tae 5 .. 
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ya : = i oe ¢ ; er er) See . 


affairs to call him away before the . 


principal | 


15 : at 
follow th 


the Debt be pure and. fimple'. Thus, 
he may take Pion | ca that of 
the principal Obligation’, or a place 
more convenient tor payment™ ~ And 
ina word, he may fotten his condition 
all the-ways they can agree on. 





* Pidejuffores & in partem pecunise & in partens 
rel re&téaccipi poffunr. 1. 9. ff. de fideju(f. 

At ex diverfo.ut minus debeant abli ffunt 
Teaque fi reus decem suteos promiferit, fidejuflor 


in quinque reété obligatur. §, 5. m/f. end. 
Item fi ille pure promiferit, fidejuffor fab: con- 
ditione promittere poteft. ¢.§. 5. 1.6. §. 1. ff eo. 

' Non folim autem» quaatitate, fed etiam in 
tempore minus ‘aut plus intelligitur Plus eft enim 
i. aliquid dare; minus eft pot tempus dare. 
e Oui certo loco dari promifit, aliquatenus du- 
riori cahditioni is er ey ety |.reum puré 
interrogavero, & fidejufforem-cum adjectione loci 


accepero, non obligabitur fidejuffor, & 16. §. 1. 
#4 het vil 3 


One may become Surety without an7. we 


Order from the perfon for whom hee 
binds himfelf, and even without his ge pp. 
knowledge®. For on the part of the Dedror. 
Creditor, it is jult that he be at liberty 

to take his Security ii dently of 
the will of his Debtor: and as to the 
Surety himfelf, he may do this good of- 
fice to his abfent Frnend, in the fame 
manner as One may take care of the af- 


fairs of an abfent perfon °. 

* Fidejubere pro alio’poteft quifque, etiamfi 
miffor ignoret.. 1. 30, ff. ae aca Fidejuflori 
negotiorum geftorum eft actio, fi pro abfente fide- 
jutferit. 1, : Tala ieh obs , ‘. of 

° See é » manage t fFarrs 

others without thetr Inowledge. | = 


VIL. 

In the matter of Crimes. and Offences, 8. m 
thofe who commit them by order of 0-Crime, 

- ther perfons, or who make themielves 


‘em 10 


 Accomplices of them, cannot take Se~Soursey, no 


= 


miefs from the events which may army. 
ing to 


thereupon; nor for 
the ,paudigweiiok nay 


faved more than 
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admifit, -in Pome enf 
ui defidernt, fideyull rar 
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oc in furti n ab co ho ! hie ch, 
ites aitipedh Boll, es $ Cafibus ills 
catio invpedit fidejufforemn obligert, guia feilicet in 
nullam Pratie i r hoc Ala i0- 
fie rei focieras scoitaynullam vin’ L. 70, ult. 
ff de fdejug. “te 
fea” Sp 
o.Somehe-_ ‘There are fome honeft and lawful 
nef band = Einpas eed Which one cannot take 
far Be Secur becaufe the nature iP ewig 
ess agement t would make the taking o 
sere che curity tad be reckoned an undecent 
ful so take Thing. is, it would be COUBTaTY to 
Securit}: BOOK tanners for a Partner to Se- 
rity to his Co-Partmer, that he will 


“not cheat him: or for an Umpire to 
9) give Security that he will pronounce 


, oN entence in the matter referred to him, 


| or judge uprightly. Thus, ina cafe of 


another nature, one ought not to take 
Security for:the reflitution of a Dowry, | 
neither from the Huiband, nor from _o- 
ther perfons who are to receive it for his 
ule; fuch bs Father, or his Guardi- 
an. For the being an Acceffo 

to the Enga tify the M ate 
would be unwort by horas mon 
of Matrimony, which puts the Wife 
under the power of the Hufband. 
with whom fhe intrufts her perfon, to 


_ demand any fuch Security’. And it 
woul be af of itord in Fai, 


Bat che Fath Ae ber 
t the Father 
band “oblige » 


For the Obligation of chisiy 
the fame with that of the So 
to inherit them. And it is 
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not to be forbidden, and thar the 


wi rt Sarre 9: pase ag 7 
ged from his Engagerment, ¢{peci Steaks ob te 
in danger. Rat neverthelofs we bats iought proper 
ft te Rl ac sferibed in thir mat- 
the Chrifiian Emperors, Pc sre 
1s sha tacigal inal winch ovr Religntis en- 
| niin mareld patie 
a i 


“Altho® the Obligation of a Su ‘be io. Tie 
only an be Oblipe that of the prin N 
cipal Debtor, yet he who has bound™* ol 
himfelf ‘Surcty for a perfon who may %" cet 
get himfelf relieved from his Obliga- tion 93 the 
tion, fuch asa Minor, or a Prodigal privcipal 
who is interdiéted, is nov difcharged D*~. 
from his Suretithip by the Reftitution 
of the cent Debtor: and the Obli- 

filts in: his pars oe 

tution were upon fo 
fraud, or other ve which Phovild fs 
the effeét to annul the ri - of the 
are But the bare Reiti of 
4 ett rincipal Debtor, «is an eat ich 
‘the Creditor did forefee and guard a- 
aie his Debt by the ad- 
on of a Surety, who on 
not be ignorant one 

gitence of his Engagement?. 


* Si ca qua tibi vendidit poffeffionem Shy 
decreto ut | atatis tentursmodd auxilio javatur, 
non eft dublum, f fidejufforem ex perfona faa obno- 
xium effe contraétui, Vertun fi dolo malo a 
rucrit contractum interpofitum effe: manifefti juris 
cht, esque i pet iar parse quim eZ 
foris confu de fidejuff. rsin 









Rei autem cohxrentes exceptione: 
fortbus competunt, ur ref jr lie, doli ‘aly jurit 


of Gienoue: os 5 
| Authority, foe the forth Seétion. cai 


Sete eat oS ; 


V J ' aer 
+ > Ser * _ a ra 


z “ Ee ek ee 
The Surety for 4 Minor hash ‘Age 
“on of Relief againft him to faye him | 
ig barmlets , if the’ Obligation has been * 
profitable.to the Minor. But if it has 
not been sree ious to him, and he, 
on that account has been relieved from 
it, he may likewife be relieved from his 
Obligation to indemnify his Surety © 


-Poftquim in integrum,:tatis benefitio reftitu- 
tus es, periculum evis $ emptori, cui praedium 
ex bonis paternis vendidifti, pracftare non cogeris. 
Sed’ ea res fidejuflores, qui pro te intervencrunt, 
excufare non mandati judicio, fi pe- 
cuniam kK 
nieris: modd fi co quoque nomine reftitutionis 
auxilio non juvaberis, 1.1, C. de fide} min. See 
the — Article of the fifth Section. | 


vs ; 
‘ye. 7! ' XIE. rier, y 
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tied 
fi remy his 
‘Obligation. 


11, The The. E ement of Suretics confifts the 
seing of in ‘this, that they oblige themfelves in 
counfel id their own names, to be anfwerable for 


recami- 
mending, 


the éffeé&t of the Obligation for ‘which 
do not bittid ex x become Sureties. But thofe who 
one a out arly defign of . them- 
y: felves, recommend the pe on who is to 
bebound, oradvife the treati: -with him, 
do not by thar means bind t ves as 
Sureties; unlefs there were on theit part 





fome™ fraud, or “other © circtmflances, 


be Ninety ought to make them Guarantees 


of the event *. = 
ae = ar ae e 
Ms » XU. ; B 











a* 
it kK 
ey 5 


aut condemnati fuerint, conve-_ 


. their Heirs*; or Executors, ° ex 


eo oe 


" rath Miia fitend canbe; 


2 “s 


detur dari, ‘ron rari | 
ex Conveniend facilicare, be: fy 






gore non negetur idoneus, atur habere 
preicriptionem, $ metuat petitor ne u fori 
utatur: videndum quid is st & . 


Pamponius libro eplitofaitns yy ee 


libro. tertiondigeftorusm, g& Popinia “ibro tertio 
queftionum ) Cornelio Proculo fit, merind 
petitorem recufare talem fidejuflor Séd ti alias 


caver non non " em 
o fi conveniatur: 1/7. ead. 


cum privil 

ui {itt omifit, ita demim ‘iimpleffe [ti 
oa coh ase videtur, & eum dedetit ac- 

F flionts loco, qui obligari pole, e& comveniri, 1,3. 

ff, de fide}. a 


- Altho' forme of thefe Texts. do not relate 60 al! mannér 


r, predicendutn wr 


Sy them thee iessle lias? 
pi abt 38 ny ae of ial 
RIV.” 
The Su ar of Sureties palS to 14. sens 


cepun or Execue 
fuch as affeét the perfon of the ee pee 7 
ra as Imprifonment,’or the like, af 
emeat was fuch that the Sure- 
ye ee bound to deliver himiclf up pri- 
For he had power to bind his 
own, See but not.the of his 
Heir, or Executor. And as the Heirs, 
or Executors of Surcties enter into their 
Engagements, fo they have likewife the 
fame Renate which the Laws ae to 
the Sureties them({elves... r 


* Fide} obligatur, & hatedien obli - 
apie ot ot = ocun obcnee. 14. K. % 

Sed foi mejorar i ita heredibus queque ¢o- 
rum {uecurrendam, 1, 27. §. 3. eed, 

Sew what thofe benefits ave, Se. 2. Art. 1. and 6. 
Sei. 4, srt. 1. See the Remark on the firft Article of 


38 ear XV. 
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“ He’ who''bas accepted of Surety, ts. When 








ta, So Ke ed.to hit a bay once declared bisa tion ofa Surety « 
=e ut is ! 23 Sa oot afterwards desendudprherso™ rereiv~ 


rcs af Bie. Gali on ‘ 


wards be 


ee 





are ? 


298 ri CIVIE, 


$. BC Tee 
Of the Engagements of the Surety 
“to the Creditor. 


The CONT ENTS. 





1. The Sur cashot be fued till after 
ee ‘ifeafion of the ia’ Debt- 


ception as to ‘fudicial Sureties. 

3. <= E Faeiot when the. Debtor 
$s abfent, and has no, vifible E- 
pate. 

4 The difcuffion does not extend to Goods 

“* alienated by the Debtor. 

"gy. The Surety cannot oblige the Creditor 

%y, A to fue the Debtor. 

6. Jn what manner feveral Sureties are 

: bound. 

7. If the Obligation of ome of the Suye- 
ties is annulled, the other's an/t wer 
or bis portion. 


8. What ave the Exceptions of the Debtor, 
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See the fixth Article of this Section, and che ic | 
Articleof the fourth Section, with the Remark up- 


o hus bene Diferefion ed F 
ot Eee iit of Diferfis f arts y to thof 


as Svreries; ig athe a. 

scplail s quatity Bus if thofe who w 
to 4 roa Debtor are by Be Stereties, an he 

pal Debtors with dy to yore and 
ebige tem as 1 tifual, om this quality, equally 

pal Debtor, for the whole Debt, renouncing 
ig of  Difcuffion, they are we mere to be confy- 
dered as Surcties, See the third Article of the firll 
Seétion of the Solidity among two or more, Er. 
with the Remark on tt. ‘Sce the two following 
Articles, 


} 


Il. 


Thofe who are Judicial Surettes, may 2,Exeeprion 
be profecuted without a previous difcul-# # Fud- 
fion of the principal Debtor, not only ““ °“* 
becaufe they oblige themfelves. to the” 
Court.of Juftice, the Authority where- 
of requires it fhould be fo; butalfo be- ’ 
caufe of the nature of the Debts in 
which this Security may be found to ‘be 
neceflary, For they are fuch, that one 
ought not _to,allow in them the gory 
of adifcuffion. Thus, for Examiple, 
purfuant to an Order of Juttice tor the 
payment of Creditors, one of them re- 
ceives a Sum of Money, on condition 









that are conimion fo the Surety. that he ive Security to reftore it to O- 

9. The Engagement of the Surety follows ther perfons to whom the faid Moncy 

- the Obligation. ought. to ) in a certain calc, as thar 

of the of a Child, who is cabled 

1 to aSubftitution, or other the like cafes 

the giving of this Security is ordained 
1 The Sure THE bee arr of the Surety be- only to the end that the faid Money may’ 
radlof: Og oe y acceflory to, SE eh be immediately repaid, if the cate idlns os. 
nia that of the pr > happeh, and thar it be delivered ‘ 

ter the wh ef | tothe 
cafes and fr Gaisying. wha thal fal co on who ought to have it, ‘in the 
prmcpal acquit, the faid is asgt WCTC fam Raatipes ssc the Micaey ‘aie 

Debtor. : not to have its ¢ eX ae a ee ee ’ 


cept in the café where the Debtor is 
not able to pay. Thus, the Surety can- 
not be fue ry diligence for thealfcut 
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all Monies depofited’ in Gourt, which 
to be delivesdt'ah up without delay. 
And ag shall fee in the. other ci es of 
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a acerbum. eff, ceitnem mittere. 
sien “mox om aut = 
pats 5 orc dem cf cere tpontor 
~ *S& mahdatori) volenti principalem deducere, qua 
nus ille pritis fuftineat conventionem, & fie en in 
ultiinum fubfidium ferverur.. Nov.4. ¢. 1, 
Ty. 
4. Th iit ‘The difcaffion which the Creditor ts 
cufion doe obliged to make of the Goods of the 
wt ex Debtor, before he fues the Surety, does 
dene not extend to the Goods on w which he 
ie Debtor. has a Mortgage, and which have pafled 
from the hands of the Debtor to Pur- 
chafersand third Poffeffors; but only to 
the Goods which ‘the Debtor has actu- 
ally in his pofleffion. - And the Creditor 
cannot fue the third poffeffors, till he 
vas firft difcuffled the Goods of the 
Debtor, and likewife profecuted his 
Perfonal“Aétion againft the Surety. But 
he cannot exercife the Mortgage which 
he has upon the Eftate of the Surcty, 
cept in the cafe where he cannot re- 


















cover payment out of what is in the 
| aga of the third Poffeffor *. be 


| 4 Sea ad res debitorum, quar ab aliis deti- 
. ven at prids antequam tranfear viam {uper 
eefonalibr:s contra mandatores, & fillejuflores, & 
Sicque. ad res yeniens principalis debi- 
toris, five ab alio ‘detinesntur, & derinentes eas con- 
venient, G neque inde inde habuerit faticfa@tionem tunc 
veniat ( adverfos tes ‘fideyuflorum, & mandatorum 
ponion é at 2. ' 
the Cuflom ff inFrance, this Di/- 
is obfer've other, oon the chird AS 
’ hed wich this pr Di fesaffion. 
Acticle of the third Section ‘o + =i 
he Remark which is there made Ear it. 
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ment, aad the® Guardian was. folvent 

after the expiration of the 

0 negligence of the Minér in Th 
him after’ the Account was dtared, 


shige be impured to him, ac ere. 


the circumt{tances. 


ti ~ “aed creditori denunciavertt, ut Sum 
rem vendam pecuniam convpelleret 
nus diffraherer, idque ceflaverir: 
dejuffor dali mali exceptione 
dit non pofle, 102. ff. de fidejngf, = 

= the a i> be of the Ho Seétion, as) to the 
diligence > Swrety mery ufe on bis 
te Dube may ah pare, agate 

Si duos in iia fun a curmtore 

fervart non pojfit, & potk I ee ate 
ipfo curatore, quim ab “Senge folidum fer 
vari potuit, && eee €o qui pupillus fuir, fol. 
vendo effe defierit, non temere yg in fidejufio- 
res actionem competere. wan ff ae, 
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If feveral perfons become Sundhenitel In what 
one and the fame thing, every one of manner fe- 
them is anfwerable for the whole. » Bor #74/S«e 


everyone of them for they. 
whole Debt, or other poeeeici and” 
to make up what gain al Debtor 
fhall not be able a ‘hus, a a 
Obligation masoralfy Bake 

them for the whole bins sien the dif- 
cuffion of the principal Debtor.’ But 
their Obligation is divided im the dame 


‘manner, and for the fame reafon, as that 


of principal Debtors, who are joint! 

bound ooh of them for the ewes 
Debt. Thus; when: the Sureties are 
folvent, the Creditor can demand from 
each of then only his fhave of the Debt, 
But the portions of thofe who are in- 


folvefit are thrown upon the. others, 
and every one bears his. part thereof up- 


on the foot of his own on of the 
pes Debs. 7 
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7. Ifthe Tf of rwo or more Sureties, one ha 
obigacke at to have fufficient dng 
of ome of cating his Obligation 5 as if it was a 
amulled, Minor, or a marricd Woman who had 
theethers no power to bind her felf, or who is 
anfoer for riot bound according to form, the other 
dn: porto". Sureries “will be aniwerable for the por- 
tion of this Surety who isdifcharged. 


tinuit creditorsbus obligatus eft. Veriim qui pro - 
co oe gts aftyinXerunt, jure priftino conven Sf 
ri poflunt. 4.1. C. de fideyuff. See the fixth Article, 
ht filth Section, Lol ) 2 
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The Engagement of the Surety is not 9. The e- 
limited to the ae of the Creditor, sagermmnt 4 
to whom he obliges himlelf, but his! se 
Obligation is annexed to that of the ie Olin 
principal Debtor, and pafles with it to sin, ~~ 


8. What 


* ‘Si Titius 8 Seia pro Mzvio fidejuficrint, fub- 
duéta mulliere dabimuis in folidum adverfus Tirium 
a¢tionem. “Chm {tite poruerit, aut ignorare non 
debucrit, miullierem fruftra intercedere, 1.48. ff: de 

“ye 


VII. 


© AMl the defences which the Debtor 


the perfons who fhall afterwards have 
the right to it. And if, for Example, 
an Heir, or Executor, takes Security 
from one that is Debtor to the Inheri- 
tance, and is obliged afterwards to re- 
{tore the Inheritance to another, either 
becaufe of a Subiticution, or becaufe his 


| are thee" has aoaintt the Creditor, are common  Inftitution not fubfifting, he bales to 
4 ahd to the Sureties. As if the Obligation, be Heir, or Executor; this Surety will 

thatare » OF a part of it, happens to beacquitted; remain obliged to him to whom theIn- 
, comment? if ir is prefcribed, if the Debt was re- heritance fhall be reftored™. , 





rhe Surety. 
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ferred to the Debtor’s Oath, and he had 
fworn, either that he never owed any 
thing, or that he liad paid it; oraf he 
has other Exceptions of the like nature. 
For the Surety is only anfwerable for 
what fhall be legally duc: And what- 
ever anntils or diminihes the Obligation 
of the Debtor, annuls or diminifhes the 
Obligation of the Surety, which is an 
Acceflory to the other: Thus, he may 
make ufe of thefe defences, alrho’ the 


principal Debtor fhould decline to ufe 


them himfclf 4. Bur if the defences of 
the principal Deb 

from his own perfon; as if he may 
tain relief becaule he was a: Mir 
when he contracted the Obligation; if 
he cannot be fued becaufe he has made 
over all ‘his Effects to his Creditors, or 
becaufe. tl 
thefe forts 
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Debtor are only drawn | 









™ Hares a debitore hxreditario fidejflorem. ac- 
cepit, deinde hwreditatem ex Trebelliano reftituit, 
fidejufforis obligarionem in {uo ftatu manere, ait. 
Idemque in hac caufa fervandum, quod fervaretur 
cim hares contra quem,emancipatus filius bonorum 
poficfiionem accepit, fidejuflorem accepit. Ideoque 
in utraque {pecie tranfeunt actiones. /. 21. ff. de 


Aden ma r 
ss Sterety carmot pretend that be became bonnil orily 
m confideracion of tie faid Heir or Executor. For be- 
fides that he ought to have e fo much, it nu 
be replied to him, that if be tind not engaged mie 
the Creditor might have fied the Debtor, or taken 
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ys before the term 4 


till after the term jg before: the 
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ie i which the princi al D 
sgt have inft the: rn : 
‘if, for example the: 
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fafficient alling t 
i it nevertheleds, he cannot recover 
m the Debtor what ! x ‘fhall have ac- 





tia prope dolum eff. 


ver{ari : diffaldea ehitn 


i. 19:5 ‘See. the wing Article. 
bias Be. SWI. 
>. ifthe FE the Sarety, fummoned to 


ef a acquits the Debr fairl and honeft- 

rant of the in order to prevent an ition, or 
ttachment of his Goods, and 

ore. ara ignorant either that the Debtor had a 

Debtor bas compenfation to‘ make, or’that he ‘has 

scent oaid the Debt, or that he had’ other 

ounds of defence againft the Creditor; 

ie will neverthelefs have ‘his relief a- 

painft the Debtor. For the Debtor 

ought to blame himfelf, that he didnot 


give notice to the S$ not to, pay 
the Debt #.» But if the Surety pays rath- 
ly, without being’ called on, - without 


neceffity, and without 2, St the 
Debtor, who mi oe 
have had time ey Serer 
the reafons he had to offer: Sure he 
rht not to be compelled 
Debt; chet ee eee accord 
ing to the circumftances, for i 
ie that he Sioa aerone 
a " 
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n-for relief againft the Debtor... * > 
For by having: ‘waved Kis own Ri ght 
he has done no wrong to the Debtor, * 
and he. has oni Saree him of ar 
he owed », 


* Fidejuffor fi folus tempore liberatus, tamen * 


a reché mandati b : 
reum pe rcs enim j oan ae 
if 19: "6 6. s, : fi maid, yes 
IX. . . 
If the Surety, being hued b the Cre- 9. If the 
ditor, does not ule the means r obtain- Sy oe 


cS which he might make ufe™” 
0 ei rts not sledge in his. es fued, 


fence fome Nullities in. the penne or negleds ta 
in the Caufe,- which would nor bef appes Sr 
and he,‘ 


ficient to difcharge nual the De i 
e 


after havi 
the Credive Demand, ‘pa 
the Debtor cannot blac! im for not® 
having taken the advantage of fuch de- 
fences... But if the Surety being con- 
demned to pay the Debt, whether it 
be after having defended himfelf,, or 
without making any defence, he does 
not:appeal from the Sentence,» or'if he » 
does. not acquaint the 
Debtor therewith 3 and in. general, 
whatever be the conduct of the Surety, 
and whatcyer event it Se have; it as 
the is conduét, 


tor with 
s the Debt; 


| af of that. of che Debtor, that we muft 


difeern whether the t to 

| Rimes ei x ae 
or not; Ww 

fended itl ‘well’or ill, if ‘he has 

tobe notice to the > at 

. ts: pel the Debt right or r wrong- 


nf he cao 
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The Engag rety. b : uraties fe eee : 
in a thing i nly a ic. rin- “§ ath eh 
L fied ng 7 y 
# jer a 
thing lent. 


ae Obligations, “a a 
ILITERICS, which. was only an Acceffory 
to ity fubfitts no longer. But if i eye 
- Ing the Debry he gets himfelf to be fu 
us -ta.the Creditor, he will re: his’ 
ata the thares of ev 
nets Ne other Suretics Th abt -— 
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dsmmodo ‘nomen debitoris vendidit : & "i 

actiones, quia renetur ad id ne ii 

nes. 1. 36. ff cod. Lat. §. 1. 
Article of the fecond Section. 








benejts whieh leffen their , aad facilitate 
I | ) ou jon, ex- 
ined in the forft Arsiclé ; Section. « The fe- 
pret Fy |, explained in sie fixth 
Article of the fame. tnd thre third as this be- 
nefit of the bay. of the Gréditor, 


Fron be ae 
the wd ofthe pricy Debir bnve ten dened 
Swreties ay rt fom Date, 
can only wi jut for tae: gn foarte 


each 
| ate ae es if any of them’ be i 


or their Obligation be found to be null, or be linble.te' be 
vefcinded, thew Shares will be thrown. upon she others, 


‘as has been faid in the fixth Article of the fecord SedBion 


And she effec? of the third denefir the 'C of the 
Bie cocaeie suet toe cers Me 
Crediter, sto o/h ein ahr Sart 

Ware to dad taf be bn of Din 
Leite ay ghee $ vgendicdbme sh nr ene 
réenownced them, For if they have renowiced shem, they 
are, with regard to the Creditor, tm the fame condition 
at the Debtor. See the third Article of the tirft Sec- 
tion ‘of the Solidity, che. 


I. 

2. Fellew It is an Engagement of Surctim ca- 
sureties @- mong themfelves, that if there be feve- 
anh for ane ral Suretics for one and the fame Debtor, 
and there be one of them that 79 info)- 
vent, or whofe Seay pa is or 


liable; po be xe 
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3. Fraud wih ibe Creditor, with regard on 
the Surety. *\ 
4. pcan “which may verter the ° 
Obligation of the Savery nuil, or 
> 9 mattd., 
f- The Surety és difebargedly if the Obli- 
Jee: gation does not /ubfift any more. 
6. Or sf it is iimovated. 
7. The Surety in-a Leafe, is not bound, 
upon ihe renewal of the Leafe. 
8. Jf the Debtor fuccecds to the Creditor, 
or the Creditor to the Debtor. . 
9: id the Creditor, or Debtor, fucceeds.to 
ae Sarety, or the as to bi 


: of them. 

10. The Creditors pur/uit of cone 
Fellow-Sureties, does not a Webarg 
the others. 

11. The Surety for the delivery of a 

| Pras tha es. 
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fuse in yao 
at, as af it has been. contre DY Cyicere 


if it is compny aay OL LO thar is un 
Good Mattie, sapabereeaer ie 
Neen or ak or on fome 


fufhice to annul it; in all all thelscafes the 
Obliga of the Surety is likewife an- 
For 90 ONE, Can take 
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in cafe he fhould: be relieved from it neral, to judge of the validity, or in- 

Yon account bf his Age, that the Credi- validity of the Lingagemeéntr | the Sure- 

,tor took the additional og a 8 of a Ty, it is neceffiry to confider the quality 
“Surety. ‘ be te 1 tahoe alt ss ther. it 

awful or unlawful; the fineerity or 

soon nea wie te refi in al of the Patties; the motive 

ek bonis patétnis vendidifti,  preflare non eee , has induced rhe Cépihitor to take 

Sed ea res eigare 9 gear te intervenerunt ex- = addigional Security, as “if, it” was be- 
contact von nit oa 2 caule the Obligation was anlawful, or 

nierisy Biodd i Go quoque’ Romine. ‘eftirutionis only to supply the infolvency, or inca- 

auxilio non: jurberis, aes ta C. de ide fie. i pacity ‘of the principal Debtor, as if ic 

See the two tenth and was @ Minor, who becaute of his Mii- 

ele Senth strticles of tbe fo Sin. nority, could not yalidiy oblige him- 

| , felf, altho’ the Obligation were notun- 

re IT. lawful in Mend own sense if who is 

Fraud of Vf befides» the palin ‘Exc ion bor ‘y for another, has volun- 
1 alley sic might be a fufficient ¢ 1 wil -himfelf, and engaged the 
muh reser sonulling the Obligation of the 'prin- itor to accept of him, or-if he has 


for 


yi 


render the 


be Suare= 


oink of oe Surety will | 


ori rit contractum interpofitum * | 
abla ef perfonm tam venditricis, quam fidejuftoris 
elle, h 2, oy de reel win. 
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7 oe tor, without invalidating that 
he Surety,” there was ‘any fraud on 


been engaged by any unfiur dealing, on 
the, Se of the Creditor; And ios 


the. ot the Creditor, whether i in thefe circumitances, and others of the 
the bufiness which was the fabjeGt mat- like mature, that we are to. judge of the 
rer of the Mens or in the man- effect which the Obligation of the Sure- 
neroF the Surety 5 the Obli- ty ought to haye#. 

‘of this rety would. be annulled. 

us, for Example, if onc who is wil- Diag ya er ee fi tbr 
ist to} lend 2 to He p a Minor upon competit, Idem dicitur & 6 pra filiofamilias ; 


perfon who is to 


“aeat ives:to 
Sa the Minor, 


become. Surety 
proofs» of his 


falfe 





peettars 


nhe Obhi- 
annulled. 
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riore vigiati Sanesorie ES cir ptos/7. §. 4. 
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r rae thes See ale ae 
juffor q iberavur : magig ejuimo- 
di attioncim ad raya pervenitar. * 1 4b. of de fide- 

nfl 

: Marcellus fic fi quis pro pupillo fine tutoris 
auctoritate obligato, prodigove, vel furiofo fidejuf- 
ferit, magis - ei non fubyeniatur. das. ed. 

Si a furiofo fMipalatus fueris, non poife te fide- 
juflorem accipere ¢ertum eft. Quia non {elim 


ipf pel nulla. A ee fed ne pee 
2 wider mm ™ tte Quédd TO 
‘dy. oon obligato Snares» cate 
or 
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1 Non ef ‘juris defto reo) yen, 
fidejuflarem liberari. A, C.! at wel 
cur. 

Rei autem colverebtes exce 
jufforibus Comperunt, ut rel judicae, ‘doli mali, 
jurisjurandi, 7-7. §, + ff de ex 
es & fi reus pacts: feaes, Gentin com. 








f exceptio Fickejtx jr de Non _poflunt 
conveniti fdejuffores, ibe reo tranfactionc, 
168. §.2: ff. def ejuffe * 


See sh wn 
ps ue ) ghavt | 
Tf [the 5e is innovated between the 


t the 
urety’s iain himfelf anew, his Ob- 
p ation docs nor fubfilt any longer. 
Thus he who was Creditor for thePrice 
of a Sale, and who had a Surety bound 
for it, having .given an Ac Pa yal 
thereof, and Beak, taken from 
Buyer 3 alone his Bond, as for Meee 2. 
citmot after - that’ demand. any thi 
the Surety, For altho’ what he ad 
promifed to pay be not acquitted, and 
bi the Debtor*remams ‘obliged for a 
Debt, to which the Sale had given rife, 
andefar which the faid Sureth had cn- 
pte himiclf; yet the Grediror | 
exunguifhed the firit Ounsayrs that 
of the Surety, which’ was only an Ac- 
ote, to the are ‘it alfo oe ae 
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the Creditor, the confufion which i 






and Debtor, makes that the: 
dors not fubfift any more : and this con- 
fufion annuls likewile the Obligation of 
the Surety. For he cannot owe tothe 
Heir, or Executor, aDecbtagainitwhich 
the Feit; or Executor himielf is bound 
to indemnify him, And there is no 
longer. either Debt or Debtor,» - 


"A Titio, qui mihi ex teamento fub conditi- 


one decem debuit, fidejufforem accepi, & ei ee 


extiti ; deinde conditio legati extitit.. 
fidejuffor mihi teneatur ? Refpondtsd fh ci 

tibi erat tub conditione legatum, cm ab ICO, pes 
rem accepifits,: hares extiteris, non poteris ha 
fidejufforem obligarum : quia nécreds cl prog 






beat, fed of res ulla n, it déberi. 1.38.4. 1. 
ff de fidojuff. Quod fi a nea ier 
etic omnimodo obl rp 
emit, five civilis, five tan eT ae | af 


fet quoniam quidem nenio poteft apud 


‘cumdem 
pro ipio obligatus effc.4. a1, §.3. ca sil 
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ty, or that the Sure 'y fucceed” in tie 
uali 
thele cafes there arife different corifufi- 
si of the qualities of Debtor, C 
and Surety, evelly one of which anau 
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this facta slew sem liberetur, vite tole deja. 
a age &e, L.a8. Ode fidejulf. 
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not delivering. it; «as if a Seller does not 

deliver what e has fold, or if one does 

seine has hited, or bor- 

his € xe aad 

| . urety to 

- fubfift likewile =. - ack ought to an- 

_ fwer forithe. deed of Sg 2a Da for 
» whom he engaged himfelf 
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fit. L 58. 4.4. ff de fidejuff. See the ninth Arti- 
cle ¢ She hind Gestion of Covensncs- ant the chia 
Article of the feveath Section of the Contract of Sale, 
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obliged to repair the Damage which 


they have done. 
Il the forts of iy Whatever 
cate they may may be 


reduced to two kinds, Onc 2, of the 
vifible, Damages cauféd b by thas who 
_ occafion the lofs or deftragtion of fome 
thing, or who damnify it; as he S 
who haying borrowed a Horfe, 

him, orJames him: or he who. a 
his Cattle a grazing into the Field .of 
another perfon who does not owe him 
that Service... The other kind, is of 
_ Damages cae by thofe who with 

t deftroy: any thing, 

pam afion to. 5 iinet 3 of another 
nature. As if he who owes a Sum of 
Money does not pay it at the term, if 
he who (ells fails.to deliver the thing 
fold, if he who undertakes a Work does 
not perform it. 

e may diftinguith Damages by an- 
other. view, according to the intention 
of thofe who, caufe.them. Some are 
the effects of a phat as of a Crime, 
of an bres ofa C ind others 
ha without any bad in the 





on. who is a eeaiier ie os 
tat either out of neg abe 
thro’ fome fault, or even thro’ an irae 
lity to perform fome En 


Of what nature foever t edamage be, 
and from what. caufe foever it may pro- 
ceed, he who is anfwerable for it ought 
to repair it, by an amends proportiona- 
ble either to his fault, or to his offence, 
or other caufe on his part, and to the 
lofs which has happened thereby, ac- 

to the Rules which. thall be ex- 
pine in this Title. 
Before we enter on the explanation of 
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Of Wrentot Costs, é: Tit. 5. 


to Ack Per os 
Sie me kind with 
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number ‘of B yers, the profit would 
have been great. So that it canhot be 


known catty what this lofs may have 
aneoae a But even altho it could 





bite peg of his che : 
judging P at 


which, other dealers in the 
modity had mades, yet it would hot be 
er to charge all that lofs on him 
ho ought to bare furnifhed the Shop. 
that this Merchant ering 
full the oe in, his pofleflion, mig 
foes -eprofit by them, ant peas 
in he would have done at 
Pia, for which the Shop was hired, no 
knew any thing at that time of 
the events ‘which might make the 
fit either greater or leffer, or which 
might occafion, perha s, that there 
would ‘be no profit at all; or that there 
would be lofs, intkead of 
they did not reckon: that t 











be imbarked on board a Fleet ap 
<} to fail at chat-time, and an the 
chant havi paid cies md, 
ot the faid Gon Ms. 
Eng come. with Crna to reecive 
they are not delivered to him. 
the | = alfo 1 " » cafe {éveral damages, 
charges of the Carriagess the lois of 
ShE tole which this Meneiiai su ht 
he to have made by the fale oF d role 
in the place whither he ptirpofed 
to fend. them, _ that. of the. gain 
which he be ge have been able to make 
upon other Geods which he would 
haye ht up in the fame place, and 
likewife the Intereft of the Money which 










he had advanced. The charges of the 
gh are due to him, without any 
manner of difficulty, .as well asthe In- 


tereft of the Money which he ad- 
ed. ‘The profit which he might 
ners to make upon the Goods which he 
to buy up with the Produce of 
his outward bound Cargo, is too remote 
from the deed of the perfon. 
failed to deliver the Goods for the Im- 
barkation, and saght not to be imputed 
va. him. And.as tor the 42M which 
have been made by th 

if they had been cea ws ey mut 

e confider, on onc hand, that for want of 


having had thofe Goods delivered to — 


him, Tile Merchant is ny set of the 
hope of - which he might have 
‘that he who was bound 

fe deliver Phere having failed in the 
performance of his éngagemient todo it, 
ne pe Ay pot eee of re of his 
ier by 
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the Bivers cffeé&s which the 


Merchant if we fuppole “ws inftead 
of an Evidtion;: or a Serzirc, which 


Leaft; re. had: ne that the Shop 
was burnt by a fire communicated from 
the nei 7 boul 









vervioes oom he air the faid Sh had 
been” apart for fome publick Office, 





t “Authority of Juttice, and that 
the Proprietor had not-time nor oppor- 
oy. to give notice no the Merchant 
of the fud changes; Seeing the faid 
changes would be ‘accidents: which had 
hap pene wihout-an ‘ault’on his part, 
vist bie not ba lis ring nit “a 
tion of ¢ general 
pe no body 1s to ple ov for Accidents, 
pt there be fome fault on their part ¢. 
But if we {appofe that he who let the 
Shop to this Merchant, . didvafterwards 
let itto another, and put him into pol- 


feflion of it, that he mi ht site agreat- 
er Rent for it; this fub- 
je& the Owner of the Shop’ to rating 


greater. ion of | “than if 


ease of the Leafe had 


fioned only by aSeizure, or E- 
ion_of the Shop.” For brea - 
cafe val yeh BOs BOT OEL 










hes rg ‘to he — 
Sore cee sid 


+ e : . = \eliecuart 


Ha a | 
bi te nition to. do 


qualities’ of the tacts from ¥ 4 | 












oxlghts splat Fe to "hele: ‘prudence, t 
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faults, Jer them be never {o: fmall, ‘are . 


deferye 

pi ie a with great feverity, and 
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“Of IntEREsT, Costs, Ge. Tit.s. 


retrenching any thing of the lawful 
epilation of Damages in the Cafes 
the. ¢ is about a certain 
quantity, and im Contracts, than there 
is in the other Cafes of different natures. 
T hus, for Example, if a Tenant ofa Houle 
who ‘pays only one hundred Crowns 
for the ‘it, had fo far nega 
’ hich he was 


to make the Repairs whic 
it he had caufed a 
amage exceed one thoufand Livres, 
or if the Houle had been burnt by his 
fault, it would not be juftthathe thould 
be quit for his Rent, nay, not for the 
double, noreven for the triple of ir. 

Tt is to be obferved, as to this Rule 
of Fuflinians which limited thus the 
Damages to the double in all thofe ca- 
fes which have been mentioned, | thar it 
feems to have been made in imitation of 
another Rule, which ordered that the 
Intereft of Money lent fhould never 
exceed the value of the Principals, And 
whereas this Rule concerning the Inte- 
rett of eee took place at firft only 
iu the cafes where the Intereft- actually 
owing amounted to the value of the 
Principal Sum; ‘/u/finian extended it 
to all the cafes where the Intereft paid 
at different times, exceeded the princi- 
pal Sum that was due*. | 

EL.a7. §.1..C. de afer, Nov. 121. 138. 160. 

» Ufure per tempora folute non proficiunt reo 
ad dupli computationem, Tunc enim ultra fortis 
fummam ufire non exiguntur, quoties tempore 
folutionis fumma ufurarum excedit cam compu- 
tationem. f, 10. C. de wfur, Cilm igitur leges no- 
fir nihil ultra dupium folvi velint: & nos in hoc 
tantum differentiam habemus cum prioribus, quod 
ill quidem debita conftituant ufque ad duplum, fi 
nulla particularis faéta fuifler folutio: Nos verd re- 

vant, fi ad duplam pertingant, d. Nov. 121. 
‘1, 

This Rule relating to the Intereft of 
rf nay have \made out of 
hatred to ufurious and extr 

tereft; which, altho’ tolerated in the 
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want In-. 


prolongs the Suit relating to the faid 
seizure tor many years, by Appeal, or 
other ways; it would be cont to 
Equity, that after twenty years of de 
lays he thould be deprived of the law-= 
ful Reparation of Damages that would 
be due to him. 
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There is alfo another fort of Damia- Expences. 


Bes, which is that of Expences due 
rom the perion who is caft ina Law- 
Suit; and that confiits in the reimburfe- 
ment of the Charges, which the perfort 
who gains the Suit has been at in car- 
rying it on. But befides this Reparari- 
on of Damages, which the Ordinances 
oblige the Judges to decree to all thole 
who gain their Law-Suits', there was 
in the Roman Law other Cofts and Da- 
mages apaintt thofe whofe Demands, or 
Detences were found to be nothing but 
Injuftice and Cavil': and the Romans 
likewife made ule of this precaution, to 
oblige the Plaintiff, and Defendant, and 
their Advocates, to make Oath, at the 


very beginning of the Suit, that ir was 


not out of malice, or for the fake of 
cavilling, that they carried on the Su 
but that they looked upon their Caufe 
to be juft and well grounded™. This 
Oath # not in ule with us in France, 
and it was only a {ure occafion of Per- 
jury. But the Condemnation of thofe 
in Cofts who profecute or defend ill- 
grounded Law-Suits, has been'found fo. 
juft, that Francis the Firft revived ir, 
having ordained, that in all Matters 
Civil and Criminal, the Cofts occafion- 
ed by the temerity of him who is caft 
in the Law-Suit, fhouldtbe givenagainit 
him, if they are demanded ; and thav 
they fhould ‘be taxed and moderated 


the fame Judge who decides the Law- 


Suit". But altho’ this Ordinance be 
not at prefent put in execution, and 


that we fee very feldom fuch Condem- 
natio _ the Equity of this Rule is 
the Judges are at liberty to obfetve it 
- on ii obectonm othe the'S, tired thee 


| Laws may require it. - 
Ue the Ordinance af Chatles TV. in 1324. 
f dtl so: the Ordinance 
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ce be confidered under this Title; which 


of Fret 
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Th CIVIL LAW, &c. Book’ = 


thofe who profecute or defend unjuft 
Law-Suits, thele oo of Cofts and b “ 
mages have no othe ticular Rul 
otek that of the othe ake And ir 
is fuffiexent to take notice here of this 
Rule, which fhall have itswrank in this 
Title in its proper place. 

‘There remains ftill another matter to 


as that-of the Reftitutionof Fruits. We 
- have added this matter to that of Inte- 
reft, and of Cofts and Damages, be- 
— the Reftitution of Fruits 1s < nag 
of Reparation of Damages, which is 
due from him who has anally enjoyed 
a Land, the enjoyment whereof belong- 


9. The Debtor never owes Int 
rere ft. & 

10, But be may owe Interefi] » 
venues. ‘ay 

11. How we arc to underfl@n. * 
bition of taking Inter o . 
ref. ; 

12. 4 cafe where be who pays Tntereft 
for another, cannot. demand Inte- 
reft for that Sum. 

13. 4 ae where Intereft of Intoreft is 


due. 

14. Four Caufes from whence Intereft 
arifes. 

15. Divers views by which we may judge 
whether Intereft be due, or mot. 


oe i See 
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ed to another perfon; and becaufe Fruits 

are pig ee of Lands, as Intereft is L 
‘that of Money, or rather becaufe the Y loner ie mncant tte . : 
Inccreft of Money has been invented af 9, \oDamages which ie La dinette of 
ee ee ee ie to be made to Creditors in Sums of Mo-*"#/- 

ea rreae a © antcre oF ™o ney, by Debtors who fail to pay what 

ney is inftead of thofe Fruits, as has they owe?. 


been already obferved. 

* In bone fidei contractibus ufurz ex mora de- 
bentur, /. 32. 4.2. ff. de sufir. opter moram 
folventium infliguntur. L. rz. §. 3. i fra. cod. 

«word Ufury, which we read im thefe texts, bas 
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The wor 
Het se oprah tee Roman Law, as the word 
Intereft with mis with shis difference, that we 
take the word 


SEC TL 
Of Intereft. 


A Frer the Remarks that have been 
| made in the Preamblé to this Ti- 
tle, on the differences between Dama- 
ges and Intereft, it is not neceflary to 
explain here what is the fubjeé&t matter 
of this Seétion, and of that which fol- 
lows. Since it appears clearly enough 
that the fubjec matter of theprefent 
Section, is the Reparati 


‘hh co gee NP ae ay ! i Sak 
Interep ) Promiffory Note 
tha ses, io dead ep eas ber taken im 


fenfe, be fini the Incereft which the Law: allow to 
be taken Money dent. é 





on, tion of Damages 9 
which is due from Debtors who. owe 
Sums of | > and who fail inthe 4’, 
payment thereof; and that the matter 
of the other Seétion comprehends all! 
the other kinds of Reparation of Da- 


al : 
‘ The CONTENTS. 
I Definition of Interef. je ater * 
2. In what it confifis, 


3. When it becomes dues = 
4. The Paral vafer of Lands owes the In- 
; fa t re] Of the Price. i | ; 
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of the Price. 


4. The Pure 


| Lands owes ywes the Intere 


P Of Inte REST, COST 


diffe coor ding tothe di yes, as bas been ob- 

$ Tab m the Proonsle her ms 

| III. f 
whens it Debtors incur the penalty of Interctt 
borne by their delay to pay what they owe’, 
~ ‘cordi as the Gfid delay may De im- 


puted to them, and may “have that ef- 
Feet Which depends on the nature of 
the Credits, and on the circumftances “. 
For in fome Debts the bare default of 
paying at the term of payment makes 
the Intereft to run for the benefit of the 
Creditor, altho’ he do not demand it: 
and in other Debts, this Intereft is not 
due except from the time that a De- 
mand has been made of the Debt, in a 
Court of Juftice, altho’ there was a 
term fixed.for payment, and that it was 
expired. We fhall be able to judge of 
this diftinétion by the Rules which fol- 
low. 


© Ufure non ptopter luctum petentlam, fed 
propter moram folventium infliguntur. 1 47. §. 3. 
iy » dle fur. 

* Mora fieri intelligitur non ex re, fed ex per- 
fona. Id cit fi int tus oportune loco non fol- 
verit. Quod apud Judicem cxaminabitur, /. 23. 
. de uifer, An mora facta intelligirur, neque con- 
itutione ulla, neque juris audtorum qu{tione de- 
cidi poffe: cam fir magis sg A eel ge 1.32. 
“TV. 


The Purchafer of a Land, or 'Tene- 
ment, who has got poffeffion thereof, 
: of the Paty: if he 

oes not pay it at the term of payment, 
altho’ it ‘ demanded of eos if 
he does not confign it, in calc the Scl- 
ler refufes ro receive it. And with 
much more reafon would the Intereft be 
due, if there was no term fixed for 
payment of the price, or if it was a- 

) 





the Contraét of Sale has not otherwilc 
regulated what relates to the Interett of 
the Price. For if the Contraéters have 
explained their minds touching this mat- 
ter, their agreement will be initcad of a 
Law. 


* Ufuras emptor, cui poflefho rei tradita eff, fi 
pretium venditori non obtulcrir, vis pecuniam 
obfignatam im depofici caufam habucrit, mguitatis 
ratione p e-cogitur. 1.2. C. de wfur, 

Poft traditam poffeffioncm defuncto vendirore, 
cui fucceflor incertus fuit, medii quoque temporis 
ufure pretii, quod in caufa depoliti non futt, pra- 
ftabuntur, 3,18. §. 1. ff. de s/ur- 

Veniant autem in hoc judicium intr\ fcripta, 
imprimis pretium quanti ¢a res venit: item wlurs 
pretii poft diem traditionis. Nam cim re emptor 
fruatur, equiflimum eft eum ofuras pretii pendere 
L130 G. 20. ff de ad. emmpt. G vend. 1. 2. C. cod 
See the fifth Article of the third Section of Cove- 
nants. 

As ta tin configning of the Price, fee the eighth Arii- 
cle of the fecond Seion of Payments. 


V. 


If that which is due proceeds from a 5. Interef 
Caufe which in its own nature produces 4/*" * 4 
aay. rand of 
the Dett 


no Revenue, the Intereft thereof will 
be due only after the Debt has been de- 
manded in a Court of Juftice: and in 
this cafe it is only this legal Demand 
that makes the delay of payment to be 
imputed to the Debror£§ Thus, a 
Debtor who owes a Sum of Money 
which he has borrowed, failing to pay 
it at the time appointed, does not owe 
Interelt for it: and the Intereft willnot 
run but from the time that it has been 
demanded in a Court of Juftice. Thus 
he who has been condemned either in 
Cotts’, or in Damages", will not owe 
Intereft for the faid Sum, till after that 
the faid Cofts and Damages have been 
liquidated, and the Creditor has demand- 

in a Court of Juftice, the Intereft 





grec that the Buyer fhould Ry ready of the Sum at which they have been 
f, at the time that t taxed. For in all thefe c the Debt 
10uld be delivered to him, and that not producing Intereft in its own na- 
he had failed to make *,. For ture, the Debtor docs not begin to owe 
this Intereft is due for the Fruits of the any until the Creditor fets forth by his 
Ground. And alt the Purchafer the damage which he firffers 
: Lands, than and the Debtor, an his part, owes then 
the faid Intereit, asa punifhment for 
his delay of payment. 
* Lito conteftatd ufure currunt. /. 35. ff. de 
ra the time 
and «wy bt fo 
Service 
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After which the Fudge mates lus firft Order, or Affigna- 
tion, 12 the Carife, 

This Contelation of Suit was neceffary in the Roman 
Law, to make the Defendant guilty of delay. For oft 
rimes be was ignorant whar the perfon who fummonci 
him bad a aiind to demand of kim, Deducunt homi- 
nem invitum ad judicem datum, & nihil {cientem 
compellunt facere [itis conteftationem, Nov, 53. 
cab. 3. But by ovr Ujage, purfuant to the Ordinances 
wbich are confirmed by that of 1667, Tile >, Art..1. 
the Plaintiff évmg obliged to explain bis Canfe of Acion 
in bis Citation, it a2 Gufl that the Defendant should be 


420 
fame authority as the D. 
Court !. 

‘Non, minotem authoritatem | 


quam rerum judicatarum effe, recta « 


L210. C. de tran/ad. 
“- 


’ Foe Vil. 
The Dowry given with a Woman in 5, mterf 
Marriage, ought of its own. nature’ to of Marn- 
produce Intercit, without a Sentence of #z¢ Po 


deemed refratlory after he as ferved with the Citation, 
wal that be, | from tin tenon of the Cita- 
tion what uw demanded of him, and not complyme 
theremith, fhorld bear the punifbment of his backward- 
nef to acquit what be jujtly owes, 
the Ordinance of Orleans, Art. Go. the resi 
| as of Money due upon Promijffory Notes, or Bonds, 
cw fo i, seta fies the ett he Service of the 
Citation, | 
® The Interef? of Coffs ghven to the Party who gam: 
the Cauje, is de after a legal demand therenf; anid 
that with much greater Reafon than the Interoft of Mo- 
ney advanced by ane Co-Partner for another, or by thofe 
who rake care of the Affairs of others without thetr 
knowledge, or ge who have any thing in common 
with others. the eleventh Article of the fourth 
Se&tion of Partnerfhip, rhe fifth Article of the fe- 
cond Section of thofe who manage tle Affairs of 
others, ces. and the fourth Article of the fecond 
Section of thofe who chance-to have any thing in 


Condemnation ; for it is given.cto the 
Hutband, to help him to bear the charges 
of the Marriage’. This however is -not 
to berunderftood of the Debtor whofe 
Bond fhall be afigned over to the Huf- 
band in payment of his Wife's Portion, 
for this Ceflion will not change the na- 
ture of the Debtor’s Obligation; but ir 
muft be underftood of the perfon him- 
felf who makes the Settlement, fuch as 
a Father,’ or a Mother, who endows 
their Daughter. But if the Marriage 
Settlenfent were conceived in fich terms 
as to make one judge, that the intenti- 
on of the Contracters was, that the in- 
tereft of the Sum promifed fhould not 


cman sepals this Article for one ofthe Exam- ‘>be due till after a certain time, it would 
ples of the cafes where Iuteref} is not due till after De- be neceflary to keep to that which ap- 
erg i! os ¢ Semone ? rey - to b rp pears to be their intention ; whether 
of that fort of Damages l be treated of in : | = : 
A ead ae and te: lak whee techs me Dowy he promifed by the Ba 
jedl of this SeBtion, and which cannot produce Intereft, a thet, or Mother, or by other perfons. 
nes fewon om the ninth oe tT ems wha ' Si alix res preter immobiles, vel aurum fuerint 
4 7 rel ad grag bog hc fade aieiste in dotem data, five in arpento, five in mullebribus 
Shall b« explamed m the Rema mies ‘ornaments, five in velte, five in aliis quibufcumque, 
VI fi quidem sftimatw fuerint, fimili modo poft bien- 
nium & carum pt tx tertia parte centelime cur- 
| : ~~ : i. rere. Lilt. §.2.C. deg, dot, See the fecond Article 
6. Aca There are cafes in which one may fti- * the fisit SeGhicn GF Downes, 


where ene prilate Intereft for Sums of .Moncy 


We have nor put down in this Article the delay of two 


wey ae which of their own nature would yicld years, which is regulated by this Law for Interefls of this 
atelnterejt, none, and where the agreement makes ia, /eeing our Ujnge doer not regulate it 1 this man- 


men i 


would not the Intereft to be lawful according’ to 


ner. But according to the circumiiances, the “fudge 


: r 7 * _ | a : delay fo toe dels of fuch 
orberwifee the circumftances which give oceafion 3,7," nolan a8 t4'be oa: 
due ty th thereto. ‘Thus ima Sale of Moveables if ic. bee reafoable. Bags a eg ak Ag 


wt which would not produce any Revenue, 


the Seller may ftipulate Intereft for the 
Price, till it be paid, for that Intereft 
makes a part of the Price. Thus, ina 
Tranfaéction, where the pretenfions of 
the Parties are oi gic ata certain Sum 
of Money which one: party is to give 
to the other, it may be covenanted that 
Intereft thall be paid for the Moncy, and 





We bave not fet down hive any Ratle for the Intereft 
which the Husband owes, who does nor reflore the 

he had with bis Wife in Moveables after the diffalution of 
the Marriage, when there are no Children. — For the 
Rule of the Roman Law, which allowed a year to the 
Husband without obliging him to pay Intereft, is not in 
uje with wz, V, lun, §..7. verlic. fin autem Cod. 
de rei ux. aét. Arto the Dowry confifling’ in Lands 
and Tenements, foe the end of the Preamble to the Title 


a a 4 
» 


ftans. 











that even from the day of the Trantaéti- Ai Ti vit. Fae eters 
on, altho’ there be a term fixed for  Thofe who retain in their hands Mo- ¢,_ mre 
| payment. rhereof. . For this Invereft is nies belonging to. other perfons, and de fon 
mate a condition of the Tranfaétion, who divert them, ahd turn them toy » 
either to. ifate what he who fti- their own profit, without the confent?’” .., 
a , altho’ it no nded For Mouie: be- 












inulation ay Be ot samanehultioeashich fe lning # 
: having the effo& of a ‘wih Moo ney they | mney ee” 
‘is due asa of: 





~. y a) ge 
For Tranfactions which t | 
* Ce I punifhment 









ifhment for their knavith dealing. 
a8 when a Partner happens to have 
41s hands Monies belonging to the 
mnerihip. white 3 has en to 

‘ 3wnufe, and laid out upon hisown 
+ deular concerns, -he ought to pay 
~scereft for the fame, according to the 
Rule which has been explained in the 
Title of Partnerfhip™: Thus a Credi- 
tor who is o id his Debt, rnepai by 
the fale of a Pledge, or € enjoy- 
ment of the Fruits of the Thing which 
he had in pawn, or otherwife, owes to 
his Debtor Intereft for what he has re- 
ceived over and above his Debt, if he 
has converted the fame to his own pro- 
per ule*, : 
_ ™ Socium, qui in co quod ex focietate Jucri fa- 
ceret reddendo racer al hai cum e4 pecunia ipfe 
ufus fit, ufuras quoque cum praftare debere, Labeo 

uit. 4.60. fF pro focw. 

Socius, f1 ided condemnandus erit, quod pecuni- 
am communem invalcrit, ve! in fuos ufus conver- 
terit, ina pan oe “eas at mote 
praf ftabuntur . 1.9.0. ff. de war, 
fifth Article of the fourth eae, of Partnerfhip. 

. ” $i creditor pluris fundum pignoratum vendi- 
derit, fi id foeneret, ufuram ejus pecunie pravftare 
debet ef qui a Se pignus. Sed a} 5 F: 
ca ud, ufuram preitari oportet. 4.6. §. 1. 
de om. alt See the fourth Piticie of the Soucth 
tion of Pawns and Mortgage?. 
Ix, 
9. Te | Whatever delay there may be on the 
Debtor nt art. of the Debtor, to pay the Interett, 
Tere? of 2d Whatever may be the caufe of it, 
Inere?. he is never bound to pay fecond Intereft 
for the Intereft which he owes: and 
the Creditor cannot accumulate the Ar- 
rears of Intereft with the principal Sum, 
in order to make the whole’a Capital, 
which may produce Intéreft; but the 


fame will be reduced to the amount of | 


the Principal Sum which is capable of 
producing Intereft®. 



















4 ' te at vel ' : lie 
Pow AE va a Htipulari, Sed etfi_ hoc 


fubfecu tum, ufaras idem femper ufuras 
Be nul Sarvcae alaghssHaceesactret 
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Farm, of a Houle, and others of the 
like kind, For thefe forts of Revenues 
differ from the Inrereft of Money 5 ‘be- 
caufe the Intercft of Money is not a 
natural RevenueP, and is only, on the 
part of the Debtor, a. punifhment 
which the Law intliéts on him for his 
delay of payment; and on the part of 
the Creditor, it is a compenfaton for 
the lofs which he fuffers by lying out of 
his Moneys whereas the Price of the 
Fruits of the Ground, and of the Rents 
of a Houle, is a natural Revenue, which 
on the. part of the Debtor is the value 
of an Enjoyment which he hus reaped 
the benefit of; and on the of the 
Creditor, is a real Good, which in his 
hands makes a Capital, as his other Goods 
do. So that the Debtor of the Rent 
of a Farm, or of a Houle, owes jultly 
Intereft for the fame, from the time 
that it has been demanded 4. 


? Ufura non natura pervenit. 1.62. ff de re 
vind, Ufura pecuni quam percipimus in frudcte 
non eft, quia non ex iple corperc, fed ex alia caufa 
eft, idelt, novaobligatione /.121. ff de verb. /ign, 

4 Ex locato qui convenitur, mili convererit, #t 
tardiis pecunia ilidte wfuras deberet, non nifi ex mo- 
ra ufuras proflare debet. fa9.§.4. ff de ufer, Si 
in omnem caufam conductionis etiam fideyuffor {e 
obligavit, eum quoque exemplo coloni tardiiis illa- 
tarum per moram coloa, penionum preftare debe- 
re ufurss. 4. ¢4. 7. loci 
_ Annaitoes are of another nagere than the Rents of @ 
Houje, or of a Farm, for Armuaties ave not the Frets 
of Honfes or Lands, and bave for ther Principal only a 
Sum of Moxey whieh was the price of the purchafe of the 
Annuity, Se that the Arrow) of Annuities can never 
produce Intereft, nor be accumulated with the Principal, 
m order to make « Capital for which the Debtor may be 


obliged to by new Jncerefi. 
It,ta 10 be remarked on this Rule, that as we osight 
mot fo con "the Frets of Lands and Houfes with 


thetntereft of Money, of winch we cannot make a Capi- 
tal fo mg wewe 











- ; ‘XI 
é ye 
— * 


he prohibition of bking Fnterctt of :1, er 
Intereft, relates only to che Creditor we are 0 
who would take Intereft for thé Intereft @4efa4 
' that ™ pein 
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sion of tak- that is {till owing by his Debtors for 
ng Ime che {aid Intereft can never be reckoned 
of Inert + him as a Principal Sum. "Bur if a 
third perfon pays for a Debtor Intereft 
to his Creditor, the fame, with regard 


Armuities, if their Money had been laid 
out in the purchafe of fuch things*. ~~ 


' See the twenty third, twenty fourth, 


fifth Avticlys of the shird Seition of Tutors; with theRp 
marks spon them, , 


to this third perfon, isa PrincipalSum, . 


which he lends to the faid Debtor: and 
if he fhould not receive payment of it at 
the term, he might demand in a Court of 
Juftice, both the faid Principal, andthe 
Intereft thereof. 


* Nullo modo ufurx ofurarum a deditoribus exi- 
gantur. 128. Cod. de u/ur, | 
‘The Rule is only for the Creditor with refpedt to his 
Debtor; a debitoribus. 


XII. 


12. A cafe We mutt except from the preceding 
— be Rule the Creditor, who “i = ei = 
* PY own Mortgage, acquits the Princip: 
ee ” Sum and Tarereit swite by his Debtor 
cannot de- toa Creditor who is prior to himfelf. 
mand Inte- Ror this fecond Creditor cannot pretend 
refi for that From his Debtor, Intereft for the Sum 
“i”. which he has paid to the firlt Creditor 
on the {core of Intereft that was due to 
him ; becaufe he paid the fame as tak- 
ing care of his own concerns, and not 
ofitic concerns of his Debtors; and fee- 
ing he paid for the Debtor only with 






this view of fecuringthis own, he could 
not make the ‘btor’s condition 
wore £. 


‘ Ufararum quas creditori primo folvit ({ecundus 
creditor) ube non confequitur: non enim nego- 
tium alterius geflit, fed magis fuum, 1. 12. §. 6. ff 


rae Jixth Artule of the fixth Seétion of Mortgages. 
XIII. 


neal The Rule which prohibits the takin 
: a= Intereft of Tiifestil.” dont not Wade ¢ 


ert of ~ Minor.from exacting lawfully from his 
jmertft # 'Toror or Guardian, not only Intereft 
dw. for the Sums arifing from the Intereft 


which the Minor’s Debtors have paid 





XIV. 


It follows from all the Rules which 14 Fow 

have been explained in this Seétion, C#”/* 
that we may reduce to four forts of 7). 
Caufes, all thofe which may give occa- tereft arifes, 
fion for paying Intereft of Sums of Mo- 
ney. For the fame may be due, cither 
by the effect of an Agreement; as if it 
has been flipulated in a Tranfaction : 
Or by the nature of the Obligation, as 
the Intereft of a Portion given with a 
Woman in Marriage, and that of the 
Price of Houfes or Lands that are fold: 
Or by a Law, as that which Tutors 
ad Guardians are bound to pay to their 
Pupils, for the Monies which they have 
neglected to lay out for their bchaof: 
Or as a punifhment of the Debtor who 
defers payment, after the Creditor has 
made his demand in a Court of Juftice, 
both of his Principal, and of the Inte- 
re{t due for defaulr of payment *. 


" Thu Article 1: a confequence of all the other Arti- 
cles of this Section, 


XV. 

We have reduced here to thefe few 1s. piven 
articles, the Rules concerning this mat-2e™ 4 
ter of InterefLof Money ; for Beles that cambios 
in ig Engagement we haye marked eile te 
under their proper Titlesthofe in which gere be 
Intereft is due, it fuficeth that we haye due o 
remarked in general the feyeral Rules”: 
which comprehend the principles on 
which the Decifions oftcates of this na- 
ture depend, and that we have pointed 
out the ufe of them in fome Examples. 
To all which we hall add, that in or- 
der to difcern aright between the cales 
where Intereft is due, and thofe where 
it is not due, it is ne ceffary 
in every one what the Det 









own oF aps a Sale, or other Contragt, or 


what other kind of Engagement, and 
of what nature it is; the quality of the 
x , Silver te, ) oth ole of) 










sof the delay of payment: thofe 
S: wat ling of the Debt- 
he other circumitances which 
t judgment 
to n 

or to dil- 


ep ri 
r § to make a ri 
raed ates Srony it 

-Yidesrnus, an in omnibus rebus petitis, in fruc- 


ticrit? Ne- 
proprictatis 


poteft: ne- 


prictatem, ciim alienus ufusfruétus fit, 
que enim nuda ietatis, quod a 
ullus imtelligi 


a 
: 
i 
a 


gk: 
nate 
: 


one ee SM 


Rs 


. 1. 0f thofe who manage the Affairs of 


. ap of the Title. 
. 4. Sek, 2. Of thofe who chance to have any 
ge 


Ae Stet. 3. of thofe who recerve what ts not due 


Pegeeagans 
3 


3 


Cis 
: 


ay 

iD 
g 
&, 
= 
; 


- drtia. Sei. 3. of Cautions, or Sureties. 
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Interest, Costs, &c. Tit.5. Sect. 2. 


Moa s 
7. Damages either for atofs fuftained, or 
for hawing. failed to make a pro- 
ft a 


8. Difference in Damages, atcording as 
the perfon who ewes them bas all- 
ed fairly, or unfasrly. 

9. Of the regard which ought to be bad 

to. the quality of the Fatt which 
has caufed the damage. 

Damages may be due, even although 
they have not been occafioned by any 
fault. 

. Confequences which appear remote, 
and yet enter into the Eflimate of 
Damages. 

. Damages for loffes which depend on 
ature events. 

. The prudence of the Judge in efii- 
mating Damages. 

. Damages againft litigious perfons: — 

. Stipulation of a certain Sum, in lieu 
of ail Damages. | 

. Ail Damages are eftimated in Money. 

. Laffes which he who is the caufe of 
them is not obliged to make good. 


[O. 


I, 
Y. Damages, is meant here, the re-1. Defini- 
“paration, or fatisfaction, which is *™ of Da 
uc Bod thofe who are anfwerable for “5 
fome damage. 


f * Ut damneris mihi quanti intereft mea. /. “4 I. 
de ripe. veré, Quanti-eéa reserit, 1.29. §. 2. 
ff. de Yin. aia Qunt res eft, id eft, quanti ad- 
veriarii interfuit, 4 68, ff. de rei vindic. 


Il. 


All the Rules concerning the matter, Tw. 
of ] ges, refpeét cither the Quetki- fot: of © 
on, wh any be due? or in what awd ” 
they do confift? The queftion whether“? """" 
any Damages be duc, is always a quefti- 5... zie 
on of Law, which de on know- fir, wr- 
ing if the perfon to whom th are im- ther my 
a cee ong to be anfwerable 


for them, ”* ™* 

le, the queftion which 
arifes the C lained in the {e- 
veoth Aricle of the Parth Seétion of 
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made a Teftament, or if be has made none: if be who in the eighteenth Article of the Jocond Sedtion 

re ae of Darbage has really /ufaimed jome Leafs, or if tract of Sale, 2S Ge 

be has fugfiamed none, | | Pe +s - ns on 
Pie all shofe Dritfitens of Lave, whertin the matrer TVs Beer A 

is to know bow meconghe'to judge, and where it ts ne- 5, Rs 


er/jary to reafon spon Principles and Rules, “in order fo 
form the Decijon, POT dh, 
As £0 the difference between , ; Law, and 


thoje of Fack, fee the firft Section of the Vices of Cove- 
ants, sas 


Hit. 


;, Tie fe This firft-queftion, whether any Da- 
cond que- mages bedue, being decided, then tol- 
fon * ™ lows the fecond queftion, which is to 
pages know, in what they do confilt? that is, 
Example oft Gifcern in the whole extent of the 
this Que|- Damage which has ha ppened, what part 
se, thereof ought to be imputed to him 
who is obliged to indemnify, and what 
ought not to be impured to him, For 
it often happens, as has been mentioned 
in the Preamble to this Title, that one 
bare Fact gives occafion to feveral Da- 
mages, part whereof is not imputed to 
him who is faid to have been the caufe 
of them. Thus, for example, if he 


If the. Proprictor Oh Vaneyard, Sor 4. Another 
other perfon who had right to the example of 
Fruits thereof,, having hired Carriages? 
for gathering the Grapes thereof ona "™ 
certain day, he who undertook to fir- 
nifh them fails in his promife, and the 
Owner of the Vineyard is ebliged to 
hire other Carriages at a dearer price; 
or that finding none,to hire, he 1s forced 
to defer his Vintage, and it happens 
that a thower of Hail comes and de- 
{troys all the Grapes; with the Prodace 
of which the Owner had propofed to 
pay off a Crediror, who bene difap- 
pointed of his payment, feizes on the 
Owners Goods, and expofes them to 
Sale, the perfon who undertook to: fur- 
nifh the Carriages, will without doubt 
be obliged, in the firft cafe, to make 

ood the Overplus, that the Owner of 

the Vineyard was forced-to give for o- 





- liged to make good. 


who had fold Corn, and promifed tethe 
Buyer to deliver it on a certain dayy-in 
a certain place, does not keep his word, 
and that she faid Buyer either be obliged 
to buy other Corn at a dearer rate, or 
finding none other to buy, he lofes the 
Sale thereof in another lace, where he 
might have hoped to have made pro- 
fit by it; or that for want of the faid 
Corn, which he defigned for the fub- 
fiftence of a great many Workmen, he 
by that difappointment fuffers the lofs 
of their days Jabour, and the interrup- 
tion of a Work that 1s ufeful or necef- 
fary to him; thele Events will give rife 
to the Queftion, whether this Seller thall 
be anfwerable cither for all thefe con- 
fequ or apart. of them; and what 
fhall be the damage that he will be ob- 
And this quetfti- 
G ne Peale is to fix and afcertain what 
is the 


precife Damage. that is to be re- 
paired, isa fecond queftion of Law, of 


ther Carriages, But in the {econd cafe, 
of the lols of the Vmrage, and of the 
Seizure of the Owner's Goods by aCre- 
ditor, this will be a queflion of Law, 
to know. what this Ron will oblige 
the Carrier to. * And one’ clearly fees 
that the Seizure and Sale of the Goods 
is a confequence too remote from the 
deed of this Carrier, and that it pro- 
ceeds likewale trom another Caufe,, to 
wit, the diforder in which the affairs of 


athe Owner of the Vineyard were; for 


which reafon this laft lols ought pot to 
be imputed to him‘. For his condition 
ought not to be worle for having failed 
in his promile to a perfon who was un- 


der fuch ftraits and difheulties; than 


it would have been if -he had difap- 
ointed a perion. whole affairs were inva 


tter fate, But as to the lofs of the. 
Fruits, is the Carrier bound to make 
good the whole, ot 2 ages or. 
jothingyat all? Will it be faid, thar this! 





“which we fhall fee another Example in. is an Event altogether unforefeen, which 
he following Articles. ,,_—-—«~ Ought not to be imputed to him*} or 
aa follo § me: VS that it was natural. to. forelee i y ‘and 
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dearer he has bought the other Corn?. ' rh gato oe ee igi qui vitioftim opus 
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The CIVIL LAW, &. ‘Boor 
ts, and” ies of the like alee a an ake Ri truth, ought C0 7p oT 
° culture, fuch as Corn, ee other the fame condition as 
tdine. The other kind isof Revenues Milter". Thus, the 
which are’ not the Fruits of the Earth, right Owner. {tains, 
nor things which it produces-cither of is, Bai pay ra nt Which» 
it felfj or by culture, but. ; are he cannot t Impure to t this a ah i 
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WF a Pofteftor who is veri peifiad: 
wie s own tigl rae 


aes the Frit off aha Gop?’ For te 

‘ ts of t or 

: 2 asf not cut prvi the fing 

me be made a part of the’ 

und, and the demand ed the 

. t-which ie Poffeffor had to enjoy 

them. pee the Sine vase eparated 

fom Geren ean ch de 
0” were not 

but Jay ftill in the Pid. < 


} to this Pofiefior'. 
ciel al ei 


pro th’ thes. not Bisider, itn 
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' Bone fidei poflefforis (Fructus) ) fant. mox cim 
Ae 43. ff-quibomed. wfusfru. 
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rent} —. hel the true =o 
‘come in| | 





? 2. 


fhare of the with the 
Fruits which it hag "yielded. And it is 
the fame thing eee all o- 
ther Cosbeinss 3 whether t they fected 
of Teftament, or without Teftament, when 
one of them has enjoyed the portion 

to the other". For the Title 


icir gives him only right to hisown 
portion» and “ the portion of his Co- 


the Fruits which 
proceed Goa | - hus the integrity of 


the Heir who or all the Goods of 
the Succefliony implies the condition, 
thar'ta cate 1 fhelltee be found hat he has 
a “Cony, er age : sitioeai to 

ortion. this di the 
wed sce this Heir, from that of an- 
other Poffeifor who takes himfelf tobe 
the true Owner, and who has no reafon 
to think that any body bcfides himfelf 
has a night in what he poffefles. 


*® Non a Rae com familix ercifcunda: 
titulus inter bone | 





in inf. de ferha leds. 
tas, f ab co poffidetur & quo peti potelt, 


Fruétibus augetur 
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therein, he will be bound notwithftanc- 
‘ing his upright intention,. to reitore 
to, thest Seer Peet cauaeaee ee 
that Ettate P, becaufe their Partnerfhip 
making the faid Eftate common to them 
all, the right of that Partner was re- 
{trained to his own portion :. and his 
upright intention, . ¥: ich had for its 
foundation only an Syror in Law, did 
“not ‘give bim a title to enjoy the por- 
tions of the other Partners 4. 
Te le a! 

* Jn Societatibis fruétus communicandi fint. 
1.32. §. 2. ff de ufier. Si tecum focietas mihi iit, 
& ‘res ex focietate communes, quos fructus ex his 
‘Bebus ceperis,'me confecuturum, Proculus ait. /, 38. 
8.1. ff. pro forio. 
® Soe the fourth Article of the third Section, and the 

firft Arcicle of the fourth Section of Partnerfinp. See in 
the fourteenth Article of this Section, tm wi where 

a Pofefor who believes bimfelf to be the right Owner 

reflores the Fruits. See the third Article of the third 

Seétion of thofe who recerve what ts not ther duc, and 

the Remark on the faid sirtiele, v 

4 See the fixteenth Article of the’ firft Section of the 

Vices of Covenants. fe , 
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11, W The Refticuuon of the’ Fruits,does 
mufi d- not extend to their full valuc, but we 


he bres mult deduét from the value the Expen 


cruits COS that were “‘neceflary for the cnjoy- 
ep get ment thereof : Such are the Expences: 


red, te for tilling theGround, for the Seed, and 
Expencts thofe which a eanee Seeere 


i heat in the Fruitsyand preferving'them, An 


this deduétion is allowed even to Poflel- 
fors who knew what they enjoyed, not 
to be their ways thefe E ct 5 
feétive waluc of the teration which 
confifts only in what remains after all 
charges are deduéted. Be ae 
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becaufe the induftry..o. wniecc ponen 


has been mftrumental .in produ 
“them. For the culture, the fied ant 
all the induftry that is neceflary for reap- 
ing Fruits; or other Revyenties;.do pre- * 
fuppofe the Ground which is to produce 
them.’ Thus,. it is to the Rightvof 
Property which one has to, the'Ground, 
that the Right of Enjoyment »is;annex- 
ed; and the Revenue which may be 
drawn from the Ground belongs to him 
who is Mafter of it, deducting from the 
value of the Revenue the Expences ne- 
ceflary for enjoying it'. ek 
* Omnis frutus non jure feminis, fed jure {oli 

percipitur. 125. ff. de w/far. 

_ An percipiendis fruétibus magis corporis jus ex 
quo percipiuntur, qaim feminis ex quo oriuntur, 
afpicitur, Et ided nemo unquam dubitavit, quio 
fi in meo fundo frumentum tuum feverim, fege- 
tem & quod ex meflibus colletum fuerit, meum 
fieret, dla 59, 1. a : 
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The Poffeffor who” knows what ‘he 13. 7 
poffefles not to be his own, is not. only psf Pe 
hie to make reftiturion of the Fruits” * 
which he has reaped 5, butif by his ab- jake Ref: 
fence, or thro’ ‘negligence, ; rf for the sation of sh 

want of cultivating, he has not. reaped Fruit: 
any Truits from the Ground which he” 






only a part of what the Ground:might Ceres fre 


have yielded if it had: beer cultivated #4 Grom 
he will be: accountable. for the Fruits 
which a) good Hufband might | have 
‘reaped. For the Mafter of the Ground 
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eine Growl, which het 


he sight neglect with impunity, | 
be his own, - that 


it to 
witch anohes perfon might have made 
ofit with greater care", 


Diced fed & qui pr 
hone Aitendl Gear UE | 
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iq Te ~The Heirs a eae of unj Pot 
sare of mn lors, are bound to the fame: 
naijuft Pof- tion as they are to whom ie ceed 
fejjr fue- fOr they. come in’ their i 
seed! te bt they have the Goods and ete idan 
ps Sa ing to_the faid’ ve cae 
wife their burdens: and Ev 
the fame Engagements whi 
and altho’ they may hap- 
Bs rant of anyun- 
ir 0 iy ng “yet their 
rae will not hinder the effeé& of 
the Seiko ‘poftefiion of thofe whom 










they reprefent*. 
* Heredis quoque fuccedentis. in vitium, par 
habenda fortuna Bs ihe pe dd 
mL os | 
inert in the Reftiution of Revenues, the 
Prats 1 aie whereof | rife or fall from. one. 
ether R to another, ° | confift in 
nue year Money, as the Rents of a oule, the 
by year. Farm of a Mill, ofa Toll, and others 


of the a es of whether 
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‘they be” due 





ar fae Ordinance 

o rf ik conned 

gréat a Cirn, Wine, and. others 
oes Sas sa ee 

Extra ont giflers of the (aid Courts, 
and no otherwife, fhall be rape lies ar the 
Value and Eftiemate of the faid Eris, as well in Exec 
tion of Decrees or Seutences, asm other matters, in which 


XVI. 
Altho” the Reftitution of Fruits be 16. Refi- 
commonly only of the Rew nee f 
wveable yet fee- mee. 
| Things wich te oa 
roduce Revenues, we may apply to Things. 
chem the fume Rules, Seton 
are applicable thereto as fo 


Venucs 






ni- 
mals, and to the profit which ma = 
made of Things which are let to 

by thofé who make a trade of it, fach 
as an Upholtterer who lets out a Suit of 
Hangings *. 


* Siveftimenta, aut {cyphus petita fint, in fructu 
hac mumeranda effe, aod locata ea re, mercedis 


nomine capi potuerit, 190 ffi de uf, 
Whatever number of years the'enjoy- 17. Tiere 
ment, for which Reftitution is ser ic ao dee 


| luc of the faid Fruits, -which arc’a real 
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an OATH. 






What w a i 


IE call iat a Proof which con- 


Hreof a } ¥inces the Mind of a Truth: 





or at lend. of Proofs, 


Tgag as there are Truths of di- 
fo likewile there are diffe- 


There are Truths 


which are se yo 9 on the deed of 
Man, and on all forts of Events, which 
are immutable and always the fame. 

Thus, without meddling with the Di- 


Neon nee of scouiiey, Beal which are a- 


e of. the Au- 


tho wiefGel & who reveals them to us, 


» makes us to 


feel and to love 


rey and “of aa inne forces apbich 


rent Proofs of an infinite for 


it i$ not our bufinels 





vovtrear ween 


We have in Sciences the knowledge of | 


a great number of ‘Truths 


certun and 
are others which are 


ths which are. 
; but there 
lied ‘Truths 


of Faét, that is, of what’ bas bea: 


done, of what has 





which was faved out of it was at ee 


bat Tae ‘There is this whicl 
Dy Tevahey yay adh 


happened ; 





is Common to, all - 
shgon 


Principle and hss phe ai 

hemiclyes : or. 

other Traths, eBook soa 

connexion that links them: 

wie ee them Ba be. : 

pe = uence ove of Eo 
3 a ¥ =s: Acai ae ee or 


whereat he ffebes Paes Ir oe ok 


a by Principles which are certain.and 


i ag in on which depended that 
‘happened, that we cantknow 


"baw but we cae ae recourle agin 
O another it. is other’ 
ways that we et dicoer ofc bee of 









Truths. Thus, for Example, if a man 
has been iiled’on the high ways bein 
alone in t tine ; the truth 


the caule of is Murder, and the quef- 
tion fo tae who it is that has killed 
this man, will not depend on Principles 
that are certain, d of Which the Evi- 
dence will lead us to the precile know- 
ledge of the Author-of this Crime, with 
a as ag like to. that» which Demon- 
in Sciences do produce, Aid 
it may likewife fo fall out that it may 
be impofible to know it. Burt if it is 
difcove it_will:be only by Proofs 
that fall tap drawn from crcavattances 
which to be linked 


pid ry he ri ee will 
e on vents that haye pened 
by accident, fuch as the cafual. = ) 
ter of fome Witneffes, . and Schl 
and tokens as 300%. may er 











ed im the a hbeur, who 
denies the Depofit, that a Poffeffor of a_. 
, ae cons ixcepno 
ace ‘of ten, ehinty _ had feen 
ike tnd an infinite number of other aes of 
feveval natures. | ' 





JF Proors and Presumrtions, &c. ‘Tit.6. 
ne ‘anotlier, and when the Wit- 





Ten : 
“ig this kind bf Proof fas not the 

_ cypter_of thé certainty of a Demon- 
1, becaule it is of quite another 

kind 5 2 et neverthelefs it has another 
fort of certainty Which ' fully, 
when the fidelity of the Witnefies is 
well known ; becaufe this Proof hath 
its foundation in the certainty of a Truth 
which is-a fure Principle, and which is 
drawn from the very Series of Man, 


and from the Caufes w overn his 
Aiétions. According 5 bP osiacipl 
it is certain that two rho hay 


Reafon, and who are not 
fome impreffion of Hatred, 
ee or fome other P 
to bear falle w togeth 
urt of Juftice, and thar upon 
Oath, And we may coriclude certainly 
frota the natural Principles of our Ac- 
tines, that Witneffes who Twear! that 
ue will fay nothing but the Truth, do 
tell it, if nothing c in them 
re ge Order. And - it sn 
true, that the Judges cannot 
fure that the Witneffes are He i 
tha they give ‘their Evidence without 
intereft,. and without and that 
there are often even falie Witnefles; yet 
it would be unjutt, nell as‘ablurd, to 
give credit tno Witnels at all, becaufe 
we cannot be certain of all Witnefles 
is a fufh- 
which 
itnefits 








that they do not lic. And it is 
cient jubilation of the Rule 
declares the teftimony of two 


to be a fufficient Proof, that it be truc ther 


at the fight of the Chil to which he 
feigned to expole the Child) 

t may be remarked ‘on the nature’ of 
the Proofs of Facts in this Example, and 
that of Proofs by two Witnefles, and 
we fhall.find it the fame'likewife in all 
the other Kinds of Proofs of Faéts, that 
alth they be different from thol 
which’ we haye of a Truth in a 
Science, yet there’ is {till this common 
to all kinds of Proofs in general, that 


their force confifts.in~the certain con-» 


fequence which we ay.’ draw from fome 
Truth that is conclude from 
thence the etic we fearch 
the proof; sete it be that we draw 
a confequence from a Caufe to its Effect, 

or from an Effect to its Caufe, or from 
the connexion of one Thing with ano- 
ther. 

We have made here thefe Remarks, 
to thew by thelé Principles of Proofs, 





that in all thet peas where the mat- 
ter is to know i is proved, or if 
it is Mot, it is 4h to thereot 


by the certainty of the Foundation on 
which the Proof is built, and by the 
connexion which the Fa¢t that is to be 
proved. may have es that Foundation. 
And as it hap often, either 
that the Foundation : not very fure, or 
that the Faéb i in queftion is not neceffa- 
rily linked with it, we find then, in- 
ftead of Proofs, only Conjectures, 
which are not fufficient to lith a 
roof of the Truth. Thus, for 
Example if fome days after a quarrel 
happening between two perfons, one of 
is tound killed, and that there is 






ainft the other no manner of proof 
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not left the 
»der them on 
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give them the name of Eras becarfe 
have, the. n lo. efta- 
blih the truth of the 









in io ste. The thet Prefumpt 
aie iuhout certai whet 

be that hey are drawer fae from an 
uncertain For Gaia OF the the con- 
fequence which from a certain 


Truth is not» ry fure. 
vecaule of the difference between 
two forts of Prefumprions, that 
Laws have appointed me of them 
to have rhe force of. gvadecg mt 
u at to confi- 

i wiaie Conary 
caufe in effec thele forts at eae Prefumpti- 
ons —— fuch, that one fees in them a 
conn between the truth 





of ct he aét that is to be proved, and 

of the Faéts from whence 
it 5 us, for inftance, Peak Franc 
it is enaéted, by an Edid&t of Henry II. 


that if a Woman has contealed her be- 
ing with Child, and is'b roughtito bed 
be fund without Bey sis, ‘and it 





i her, Gala. aid be with 
death. And there are other forts of 
Prefi which the Law. direéts to 


be hel as certain Proofs; fo that we 


dee Gathieat co cheat on 


of ete But whereas the word “hs 


gh 
ye dn from the 


“of re Pro 


‘ iv 
ere 
ms id 
. —_ ah 


ments which the parties bri 7 
gume a Faét.. There remains only that 
we fhould diftt Ringe the Gifferent man- 
ners in which proved 
they may be reduced. to five Kinds ; 
viz. hee W itneffes, Prefimptions, 
Confeffion of the Parties, and an Oath. 
Thefe five Kinds fhall be the fubjec 
matter of fo many Seétions. And be- 
caufe there are Rules common to all the 
forts of Proofs, we fhall explain in the 
firft Se&tion thofe Rules which arecom- 
a. to them all: 2 a 

c fhall not di amon 
Rules, fuch as the Ped 
be- ings obferyed in‘ Kee Juttice othe 
matter of Shee: fuch as the formali- 








ties nec o be obferved for the 
roof of | Faking, in ¢Xamin- 
ing and iWiterrogating Witnefles, in 
fwearing them, taking down in wfiting 


their fitions, and receiving the 
Objeétions that may be made againft 
the Witneffes, by thofe againft:- whom 
Set are produced: the form of inter- 
rogating the Partics upon” Facts, of 
ng ie Oath of the Pe > when 
the erctiat is willin : a 
matter in : it; an 
the other different ide by whe- 
ther it be in Civil or Criminal Mattets. 
For all thef ea ig to the Order 
) ( therefore 








CcX=- 
roe ‘the : Seapets Te- 
to oi Nature and Ufe of the feve- 
ral fit of Proofs and men | 
a 7 E oT. ree 
te, 3 Mok oe i gona 


ata 
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y sors ceca 

¢ in- 

Pace of the Teftator, ought to gach that 
Thus he who demands to 

‘from an Obligation becaufe rie 
hority, ought to-prove his Age‘ 
| ¢ who pretends to Tobel ct 

of vig 5 € a which are in the | 













De hap wie il : 


(ff. de Ad fidem re ) 
ae 
ca Fi) ei ee | 


_ Preofi thigs cx cosheeaaeieek e thofe — ae IV. 
are of two which the Law appoints to tobe held as —_ It follows from vl vitae He who 
fr certain, and: thofe whereof the effect is that telly the cafes of a Faét that sie 




















left'to the dif Th aot sh ed . Thus | 
eee ‘the unifort Depot | 
es that are Unexce 
ge of ine er ap at wt ; se 
st ott ins or he Pag, Pad, | «ake S 3 
tain proof of a ‘onght.to prove truth o 
] “hus the Lay - icthetacge fhe if ic is-contefted. Thu: he 
“pre ( : at “who epee ws 
is £ 1e¢N cher — 1 a N ary ar tw : C faic 7 
et y two Notaries withor the Plat co. prove bis t= 
any Witnels, | according to the different Lesh kA 
Ul sof the places. But when ther i EE. Paap aa 
ce bu eiarpots, Poke, hl me 
La! 
Fh a 
ae 
tt 


. td. “\< 4 pay 
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VI. 


6. Each  A}tho' the perfon a 

party may alledocs a faét which it is nei 
xs i i prove, “be not sca on ] 11s 
contrary of prove the contrary & ; e ma leap deys. 


rhe facts thelels, if he pleales, ¢ better to cita- 





alledged by t1ifh this >, age ba truth of the 
the adver 
oppolite f. 


8. Froftra recente ne. ~ fo ‘qui lite pulfatur, 


obario ex 
ay Si gait dad cat he fu ultrd in fe fal- 
cipiat’ non ab re cle Oe re 


rem ¢ ‘Beri probandi fe ingenuum. a ot fF. de 
sr ie vil. 


5. The Pare At is equally free both for ‘the Plain- 
ries bave tiff-and Defendant, to «alledge thie faéts 
resp = de me eel asia roe tis fe 
uild their t upon. each 0 
at [Fs can 18 hota Lak. to_prove the 
prove them. facts which he himielf al and alfo 
to prove the contrary of t facts al- 
ledged by his adverfary '. er 


' This ig 2 aonfoquence ote preeig ais. See 
the following Aniielt | 3 










VIL. 
8. provided” The liberty of alledginp and prov 
te fas of fa oat not rai. to" ate 


facts indifferently ; but the Judg 

to receive the proof only of ay. 

are, called penne, or relevant ; ie 
is, from which one draw the con- 
‘a ie which ae 
t 


fin to rhe 


affair im 
hand, 





Rughr of the perfon 
the hs: and Ue ou 
‘ thofe 


thee the Sentence. Thus, Ps, 
plane Bi ¢alcvof two Erotica 

ng each of them their fhare in 

oon Pa athet’s Inheritance, one of them 
has been by Sentence declared to be a 
Profiled Monk, this fact willbe held 
for true, and well proved; and he will 


be incapable of having a thare in. the 


“Thheritance ™. me the facts which have 


been formerly adjudged between other 
28, than cho e 0 conteft them at 
eg, are undecided with refpee& to — 
ef, and muit be proved ; for they — 
might have reafons to_ offer, which had 
not been urged by the others». 


* 
o> _ ag pro veritate efcipitan iMhso7f- 


de 

r: 3) pe confctun es 

hr Soe Gti, C. 

o¢ . 

In all the kinds of Proofs, whether. by 1°: neki 

Witnefles, or by Writing, .or b other} 7 i 

ways, the queition; whether a Bact is pends ov 
proved, or 1s not, depends always on she pru- 

os rudence of the J who ought “ve of 

to difcern whether the Depofitions of” 7° 

the Watnefies, or the other forts of 

, Proofs, be fufficient; or not *, And 

this implies two orts of . difcuffion, 

which fhall be sp rs inthe two. fol. 


nf sje, 
Peni Be wel\jud. 


i 


oy ee a a 





Sales 





sasleae abd 


ae “4 
ape fe a 
7 Dad at 
Tel P 


elect 
1 wie gioco, 





| Of Proors and PrrsumPtions. Tit. 6. Sect. 2. AAL 
"Seems 46. le ferice from the knowledge of ‘the Rules, and 


from the Reflections ‘on eh facts and 
enn ® 


| .s , ae omens ad quem modum ose 

A ufficiant, nullo cerra mode datis definiri 

pat wii dae they plese at Pane 3 See be ¢ couch vecemr deectoomee, | 
ee ssw and fa bedi alias jerus teftium, alias dignitas & tttoriras, f hopes 

ma entick,. uch tiens fama confirmat rei, de qua 

as ought to beeceived for a Proof. pees hes fidem. Hoc foluim,tibi referibere © ~ 













* Stee omnes sulle honey eit nis: fpericrgycognitionem flacim al Hed 
ae Hint, L rao Bt , a fr iohiag v. is ox fententia anima tui te eee 
eerie eg Povo ' | Me aut Shard aut parui ‘probatumn tib! Opinaris. erent 
ene nites ie [Pa & wy i 
" diturum. aor was BY ay a ie See he urd ES areca ignitas, fides, mares, gravitas 
‘Scétion, a ke celles oe Ba adverfus fidem 





exam 
© Nom ex indice & | xc 0 alieujus Seripture, fuam t te veces audiendi non funt. /. 2. 
AX CURED. He FR fle ifr SSS Ae ff se tofid ‘Si teftes omnes. ae acti & 
$ a —@ _—_exiftinnationis fint, negotii qualitas,:ac judicis mo- . 
“os eS Oe We sl tus cum his concurrit, fequenda fant omnia tefti- 
XI. ee Si verd ex his quidim corum aliud dixe- ! 
2, If they The fecond caliaiation oF theProof, "i or ht srecitientd SOR oe 


ii 


re conciud- confilts i in difcernin : 


mit. 


that which relies D2! sete meget Sear Cached: jae 


caret, 


from. them for the truth of a nim fui, ex atgumentis & tettimoniis, 
the Fadts which wers™to"-bé proved, & 4 Ree at vero prarimuora elle compe. 
whether it. be ‘by’ Witneffes, , or by ad muleitadines ; 
the Depot or pate PSs $6 as for 
itions © t 
examines if the Faéts to which noe. 
pole are’ the fame which ought to have 
been. proved, or if they are other Facts 
eons Reh ene may be able to draw 
in confequences of the truth of the 





s 








i 


oo) 





gon te othe or in cal they aaa NS ESC 6 Uy tgs 
whether the difference cari 
reconciled (6 as to make a Proof, a hed Proofs by. Writing. 
whether it leaves the thing uncertain: 
If the multitude of Wi leaves no THE force of Pioofs by Writing 
manner of doubt; If among feveral 






= confifts i in sete shat men have 


Vag” > ales 





—! 2 | i " j - 
VA ED GUT OT aay St 
Be afer Gis {i to ro Cc 
f a ie A | Ls Ah ony 
z "ss - = Le i" 


els 
d ‘ ey & 
ae sae 1 whicl she. i a - 
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rict 
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and other Aés which ought to be Te" 
corded; and other the like Reg are 


kept as a publick “and pepe 












fitory of truth of the ‘ARS whic 
are there recorded. | ae 
The written Contraét. the efore is a 


roof of the E of thofe who 
ahi: contracted, clan ewe Telta- 

ment is a rook of the will of him 
who has n a And thele Proofs are 
in the place of Truths to the perfons 
whom th ‘concern’ ‘Thus, a writren 
& ferves as a proof againft ‘the 
trad againft their Heits, and a- 
init all thole Filia reprefent them, and 
who fucceed to their Engagements. 
Thus, a Teftament proves the truth of 
the difpofitions made by the Teftator, 
and obliges the ‘Executors and Lega- 
tees 7 Ee 











It is nprcliend how hecet: 
fary the - st oy pi for 
preferving fg memo ments, 


re ‘Teftaments, and o et of all 






kinds; and that there ontiees “cter 
proof of them, fecing the ing 
preferves without ch or alteration, 


whatever is {ct down ierein, and ex- 


prefles the imtention actee the alee 


their own we 











’ 


whom they are written, and iin deck” 
fary to wa, ria ; ii Wy prover 
by whom they ate’ figr 

The preat ‘there is of writin 
Caverianits, and the i eens number bf 
inconveniences that attend the admiffion 
of the proof of tinwritten Covenants, 





ain the manner that it was Prstide 


the Roman Law, have beef the motives 
which induced’ the Kings of France to 
make the Ordinances, wherel dh it is 
hibited) to receive other p Ay 

— for Covenants, hae ny Sum 

One Hundied Livres, as has 

been remarked in another place*. ' And 
itis for the fame reaton that the Ordi- 
es, it have direéted that there fhould 
be Kept publick Regifters. of \Chriften- 
INgS,  Miastage eaths and Burials, 
Ordinations, Admiffions into’ any Reli- 
gious Order, to the end that people ma 
eafily come at the certain proof of thi 
forts of Faéts*. Which does not hin- 
der bur that in cafe the faid Regifters 
fhould happen to be loft or deftroyed, 
once may be allowed to make ule of the 
other kinds of proofs*. 










* See the Remark on the twelfth Article of the Sef 
Section of Covenants inigeneral. It is 
ae with refpect ro this Probibition by frp Ah alg of 
roe am dst the his of Covenants. by Wit 
pets . | things depofited i we a 


se fe th of the 


arg April1667: 
ers “15: ret Of Blois, 
ba ‘Moulins, wrt. $5. Declaration im Ju- 

Odin a al 





y: The witneffes to.a written JB will not 
be received to prove the contrary. 
‘8. Written Aas prove only againft thofe 
who are parties to them. 
9. No man can by bimsfelf make a Title 
. 40 bimfelf. 
10. Ut és. by the Original dts that we 
| ought to examine the proofs. 
11. Cafes where the Copies of Deeds and 
other Proofs, may ferve, when the 
. Originals cannot be bad: 
12. When mention is made of one Deed 
in another. 
13. Deeds that contradii one another. 
14. Counter-Letters, 
15. ‘Counter-Letters cannot prejudice third 


perfons. 


I. 


hat are FT yRoofs by Writing are thofe which 
written P are drawn from tome written Aét, 
ir fuch as a Contraét, a Teltament, or o- 
ther Writing, which contains the ain 
of the faé in queftion’. 


* Quibus caufa inftrut potelt. da. ff de fide infir. 
II. 


2. THe of t-down in writing, Con- 
thefe roof. adn elt and other Acts, in 
order to preferve Sillerye Che pom of what has 
been done, by the t oy of the per- 
fons themfelves who exprefs therein 
“their intentions ?. 


* Fiunt feripturz, ut quod actum eft, 
yrs Be: poflit. £4. ue de fide aft oh taf. 


de pignor. 
Written feveral " oe 
reduced mas Sone iy “  aiead 


mi Conerts paar f ic a Tater, or 





we other pub- 


ik pf ans, see Wilts 


bt a = 
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has eraiow. whet’ 


143 
IV. 


This ar 2 of written Proofg, 154. NoPrs9/ 
the reafon y we do not receive con- ve receror? 
trary proofs by Witneffes¢. Thus, Bal 
who would call in queftion a Teflament 
that is made according to form, pre- 
erg = abl by witnefles, either 
Tettator had alrered his will, 
or that his imtention was obherwite, 
would not be admitted to make fuch a 
roof; nor he who fhould offer to prove 
by witnefles, that he had not received a 
Sum of Money for which he had given 
an Acquittance. 


“ Contra feriprum teltimonium, non fcriptum 
teftimonium non fertur. /. 1..C. de t/lié, 


Cenfus & monumenta potiora teftrbu: 
effe, fenatus cenfuit. /. ro. ff. de probat. See the 
thirteenth Article of this , and the Remarks 


at the end of the Preamble to his Seétion, 


‘V. : 
We mutt not oe ae Rule wd r. Une 1 

plained in the receding Article, to the br presended 
Cafes where the ‘truth pd tebe rrartieae 
led in queftion ; as if it be pte 
that it 1s d, or that it has been’ “ 
made thre the im _ of fear and 
violence, which render it null, For'the 
proof which is drawn from a written 
A&, hath for its foundation the fidelity 
of the teftimony which the Writing 
gives of the truth of what it coments 
and when this fidelity is called in 
tion, the Writing lofeth its force. Thus, 
he who pretends to prove that his hand 
nee ee penance 2 a Writing 
that appears to be fi him, ought 
to be received to eae Thus, 
he who an Obligation has 
been sone from him by force and 
violence, ma proof of it® And 
itaveuld a ye fame AS should in all ‘a 
; the Lies 








pacar 
have this effect &. 


ge ey Suagte 2c 
oe 






count in order to colour fome 
raud, fuch as a Difpofition made to a 
~~ babes 





fore 
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6. bitten 


AG: are 


* ABs fimulata velut non ipfe, fed eyus uxor 
comparaverit, veritatis Subftmytiam mutare non pof- 
funt. Queitio itaque,facti per judicem, vel pre- 
fidem provincie examinabitor. £36, plas wal. 
quod agitur. Nec per interpofitam perfonam aliquid 
corum fine periculo polit perpetrari, dae. §. 3. C. 
ae contr jul, V1, 46. ff. de contr, emp. WV. 1.10. ff. 
de hig. vet tnd, 11. Le gee mie pore/2- See 
thesineteenth and \Weutieth “Articks of the fir 
Seétion of the Rules of Law, the Preamble to the 
eighth Section of the Conrraét of Sale, and the frit 
Article of the fame Seétion. 


2) ST 
| on * 


Written Aas have not the force of 
Proofs, except they have all the forma- 


ner received litics which the Law pfeleribes. For 


swale fs thoty 
be m due 
form. 


thele formalities are neceffary precauti- 
ons for qualitying them to ferve as Proofs, 
and arc marks by which the Law points 
out to us what written Acts it receives 
as Proofs, and what it rejeéts. ‘Thus, 
for Example, in the Provinces where it 
is neceffary to have feven Witnefles to 
a Teftament, it would be to sya 
to produce a Teftament which had on- 
ly fix Witneffes, altho’ they were per: 
fons of never fo greapantegrity’. r 
befides that it 1s meceflary to obferve 
the prefeription of the Law, the prac- 
tice of authorizing a Teitament, barely 
in Seatidereiéal the probity of the 
witneffes, would be opening a door to 
a thoufand inconveniences. Thus, for 
another Example, a ,Contraét which 
the parties intended to execure in the 
prefence of a Publick Notary, and Wit- 
nefits, would be without effec,” if it 
were not figned, ptieg. or pew 
themfelves, and by the Witnefles who 
could write their names, and by the No- 
tary. ‘Thus, a private, Writing’ which 
is only written, but not figned by the 
party, would make no Bort & 

Septem teftibus adhibits. §, 3. inf de toftamer- 
Fa sy BLAIR. 2, 39 Be setae 


by 
wv, 


4 


- defign that atomight™remain uncltange- 


_ 


a 
* 


’ 
p 
i 


able, ‘its force confifts in remaining al- 


ways the fame-asit was made at firit™. 
" Contra {criprum teftimoniam, non feriptum 

tefumonium mon ferrur, [.1..C. deteflib. Sec the 

fourth and fifth Articles, © uF 


Vill. th 


e . | 
The authority of Proofs which are 


drawn from written Aéts, hath its effect 
Qe» the Perfons while confent is 
therein expreft, as being Parties thereto, 
and a ink their Succeffors, and thofc 
who have their Rights, or who repre- 
fent them; and thefe Acts ferve as a 
Rute and a Proof againft the faid Per- 
fons". But they can be of wad 10 ya 
to third perfons, whofe intereft may be 
thereby injared®. And if-it were -faid, 
for Example, in a Teftament, that a 
Land or Tenement devifed by the Tef- 
tator did belong to him, this declaration 
would ‘be of no manner of. prejudice to 
the perfon who’ fhould pretend to be 
Owner of the faid Land or'Tenement. 
_ ™ Cum) fuis confeffionibus acquiefcere  debeat. 
1.13. C. de non num. pecs. See the third Article. 
*Non deber alii nocere quod inter alios, actum. 
eft, 410. ff. de jurej. See the following Article, 


1X. 


-No body can acquire to himlelf ao. No man 


Right, nor make himfelf Creditor -to iilf o _ 


another, by Aéts which he himfelf may 
make at his pleafure. Thus, for in- 
{tance, a Judge will not proriounce Sen- 
cone aoe 


Journal or Day-book of any  perfon, 
peri mentio ved a Suntof Mar perfon, 
owit 


poy = dy another, that t ¢ faid 












¢jus inveni~ 


0 

fie + 
are parti 
fo them. 


Title ta 
haimfelf. 


upon the bare Authority of a 


no other proof 






debite quantitatis folas © 
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4g. The Wit pr: ese. Gade renee pt 
ntffes to a 4 ‘ary bet i ~ fais fubnorationibus. Gebitiprobationem — 
“written AG iam Sergeant ps ite te Ry 
recetved to ae 
i J ie > 
é 
: 


\ 





=<. ie 





gmt 
= 


« 
—— 


it cannot be refuted him, what- 
may be of who 
a Copy 


4 filco convenitur, non 
& cx ee aman ae tic 
con us eft. La. if. de fide 4 
The in ingroffed Copies oskat: Teflaments, and 
wie ABs of which the Minutes, which are the 
, ave. been depolited in the hurils of I 
Notaries, are in the of Originals, aaal are riot call 


od es eh for hia are figned by the Norarie! themfelvoes. 


Accit Forgery, on if it were 


to onlea ome error int yffedk Copy, it 
= ees that © ie tae | ve it felf 
Xi. , 


11, Cafes TF the Grit Deed or eieiaien 
mere he is loft, ‘as if ir has perithed. by: tire, e 
rai of y qouner accident, one may in that 
ms wa peer the contents of the Deed, ae 
may ferve, by Copies thereof duly collated, or by 
when the other proofs, if there be, any fuch, 
ose which the Judgé in his difcretion may — 
* think fir to be received". ‘Thus, for 
Example, mention being made "ofa 
one in the Inventory of the Goods 
erfon deceafed, the Guardian of 
the, cit who. is under Age might make 
ule of the faid- Inventory, to. prove the 
truth of the faid Bond, if it fhould hap- 
en to be loft thro’ fome accident*. 
Arbus. when a Creditor receives. from 


. Fe ee the 


kee ~ makes ufe only: 


non eX indice 
j 


Ge 


his Debtor yment of a Rent, if he 
takes. from him ot oe of the ‘Ac uit- 
tance which he gives him, and i 2 oe 
faid C OPYs which 1 is called a Dupli 

of the Acquittance, be eee as 
Debtor, it nay ferve ‘as a ‘fine « of his 
Title to the Rent, if the chances . 













to be lott. } Bers J ae ae or f 





[ee = t= 


hd 


\ sare hic deb a, 


i mt = ereetiee conte 


Wy 


es =4 60 
(= i eae tag See! hoch ere cx 


4 apna re hide inf deaf. J ri ] 
9. Po a 
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Itis not ground enoligh potas ri ta. When 


a Debt, or claiming any other Ri 
eek the Title thereof be fet forth 


peer i 


7 om 
: one Deed iri 


fomé other Deed which makes mention gnorher. 


of it, For this bare mention of it 
makes no proof, if the Title it felf docs 
not appear; unlefs the perfon againtt 
whom one would make ule of fach a 
declaration, had. been a party to the 
Deed which Contains the faid declarar- 
on; or that becaufe of other confidera- 
tions it fhould appear to be equitable, 
and conformable co the intention of the 
Law,. that fuch a declaration fhould be 
received as a proof; as in the cafe of 


the preceding Article". 
* Et hoe infuper area ut fi_quis in aliquo 


ocumento alterius faciat mention “docuniend, 
nullam ex hac memoria fier? exactionem :- nifi aliud 
pie ro cujus memoria in fecundo tach eff 
Eee ‘aur alia fecundim leges probatio exhi- 

quia & quantitas, cujus memoria facta eft, 
veritare debetur. Hoc enim ks veteribus 

imventtur, Nev. tf9, ¢..3. -. 
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they deftroy onc: another mutually, by” 
the oppofite confequences which will be 
drawn equally from the one and the 
other*, 


* Scripture diverfx fidem fibi invicem derogan- 
sc ab undeademque parte prolate, nihil firmitatis 
habere porerunt.. (14. C. de fd, =. See. the 
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only to warrant againft his own: 
aét and deed, the contraricty 
two Coyenants will not have the. 
to annul cither the one or the other. 
For one fees that the intention of the 
Parties is, that the Contraét fhould fub- 
iit with the condition.regulated b the 
senna gS Th “who ol 

himfelt fora Susstor Moncey, calthe 

eclaration fromthe Creditor where- 

by he confents that the Obligation thall 
have its effeé& only for half” 


per 





the Sum, 
will owe no more ee what fhall have 
been . on by this laft Writing. 
And altho’ the Counter-Letters be of 


the fame Re with the Aéts which are 
explained therein, and which are ch 

ed thereby, yet they are confidered. as a 
fecond will, which revokes. hs mes 
or derogates trom ity, 


* Si cum viginti 
petam, .cficeretur per 


dam, ut tantiim rol ep 8 ppc 


Lag. §.5. fi de pa See the ee 
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sf. Sons ings rticle is not to be underftood in- 
cannot pre ij ity of all forts of Counter-Let- 
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) Parties, without ice to thei ree 
| reft of any other 1 and af oe Ad % 
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! no manner of oes with regard: 
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| prej  o thereby*. Thus, * Ex- 
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f "f given him, ‘as ay tathiace ettie- 
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amy way concern. And it is for the 
Publick Intereft, to reftrain the bad we 
which private perlons:may make of the 
facility they have m their Families, to 
collude together in order to decciye o- 

thers by fach like clandeftine Aéts. 


gis 2a renin ae 
lo. ff. de ons per alterum 
Soi tin safer, es vem jit 9 
2 fimulata, velut non ip, fed’ ejus uxor 
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ws “er ss alium cats ay fecerit, 

shus actum quam {eri 
* Si quidem clandeftin ini 4 icis se frobdibus 
facilé cide opportunitate..confings 
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E do not {peak here of the proof The fubjet 
which. Snaliiee make in Con- patter of 
Ri in Teftaments, and in the other‘ 5 
Aéts where the Law requires the pre- 
fence. of fome Witnefies to confirm the 
truth of what i is there: tranfaéted 5 for 
is comprehended in 
of which 


: hie qe 
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the time, thar their Evidence» might 
by perperuated to futurity ». 
4 wl inconyeniences, has been 
udged ulclefs hkewile for orher reatins. 
‘or thofe who may bé in haite to make 
their Proofs; may take their meafures 
accordingly; may make their Demands, _ 
id alledge their Facts, in order to have f 
the proot of them decreed, if it-be ne- | 
» without baying recourle to-an 
Ufage "that ws mmeonvemient and full of 
uncertainty. % a Sat 
* Si deletum 
» quo fub conditione mi 







mihi effe ditam, in 
“pecunta dehita fuerir, & 


: ty” eo eee 
wai Fe sre'to be coesccd gE nabs 


eo tempore quo conditio ex- 
citerit. gets ad leg. Aqutl,. 

Finge effe ae quofiam qui dilata controverfia 
aut mutabunr confilium, aut decedent, aur proprer 
temporis intervallum non ¢andem fidem habebuar. 
1.3, § 5. ff. do Carbon, Ed. 


It may, not be amifs to oblerve here the general 
by the by ‘that the fame Ordinance of Inquet_a- 
1667 hath, alfo abolithed in France an-" sd oe 
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toms were co ed as Faéts ¢, 
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<a of a Custom. Th hey called thefe 
quetts, par Turbes, fe ten W it- 
fies were. only reckoned as one; and 
hefe Witnefles were choien from am 
the Ofious at the Places, and the Ad- 
vocates, who were the likeliett et 
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- hsdweeis fe generum, vitricum, | m, . 
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the fact which he relates ; this uncer- 
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taverint, evocari patiantur: me ex re nata 


ad yvexandos homines multitude | 
protrahatar. da. Gi 2, ff. de teflib-——— 

Pater & filius quite’ poteitate cjus elt, ips hat 
‘fratres quit in ej funt, teftes 


Gert pita in codem eehadnines pel socal 
Quoniam nihil Mn an 

pie tes alin wep eer Lavy. ead 

By the Ordinances of - te GMA to a- 
mune more than ten Witnefjes to cach FAG mCroil Mat: 
tors. Ordinance of 1.446, Art. 32, of 1498. 2h, 13. 
of 1¢35- Chap. 7. airt.4.° Ordinance o es maa 
22. drt, 21, 

XV. | 
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Profecutions ; or if the Fudéts be fo 
flight that it is nor neceffary ro be fo 
exact in the Enquiry, as if the matter 

were only a bare Aétion of Slander or 
Defamation, in a quarrel between perfons 
of a moan condition. Thus the right 






judgment that is to be made of the re- 
gard which ought to be had to the De- 


pofitions of Witneffes under all thefe 
views depends on the Rules which have 
been explained, and on 'the prudence of 
the Judges, to make a right application 
of them, according to the quality ot 
the Facts, and the circumitanees".. 


examinanda cft. d.2. ff. dé seffid, | 
T-ftium fides diligenter examinanda’ eft. Idedqu 
in perfona ecorum — crunt imprimis com< 
ditio Cuyuigue: u iu 
fit: & an honefte & inculpate ‘vite, ai vero no- 
tatus quis, & reprehenfibilis: an locuples,-welegeas 
fit, ut lucri'causd quid facilé admitrat: vel an imi- 
mhicus ¢i fit adversis quem teftimonium fert: vel 
amicus ci fit, pro quo teftimonium dat. Nam 4 
careat fulpicione teftimonium, vel propre ae : 
a qua fertur, quod honelta fit, vel propter causam, 
quod neque lucri, neque gratiz, neque inimicitix 
caufa fit, admittendus eft. .Idedque Divus Madria- 
nus Vivio Varo legato provincic 7 ape fen pat 
cum qui judicat magis: ire, quanta fides 
Eston fir teltibus; a epiltola hac funt. Tu 
miagis {Cire potes’quanta fides habenda fit teftibus 
qui, & cujus dignitatis & cujus xftimationis fint : 
& qui Limpliciter vifi fint dicere, utrim unum cun- 
demque meditatum fermonem attulerint, am ad ca 
qua uterregaveras, ex tempore verifimilia relpon- 





-Ejuidem quoque principis extat reicriptum 
a) Valerium Teun de excutienda fide. teftiura. in 


haec verba : a enita, ad quem modum pro- 
band par {ufficiarit ; ‘aaa certo modo fatis 
definiri poteft. Sicut non femper, ita fxpe fine 
publicis monumentis cujufque rei veritas deprehen- 
ditur, Aliis numerus teftium, alids dignitas & auc- 
toritas, alias veluti confentiens fama confirmat rei, 
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the perfons, or in fome circumttances, 

or even in the Patt; it is always pru- 

dent for the Judge to confider well the 
Depofitions of allthe Witnefies, cven 

of thoic who are moit to be credited, . 
and to fee whether they agree with the 

other clear and certain proofs that mity 

be had of the truth of the Faéts, and 
circumftances. And m order to give to 

the Evidence its jult effeét, it is necci- 

fary to gatherthe truth out of -all chat 
appears to be cértain in all the proofs 
together *. 


* Ad ( judicantium) officium pertinc? ejus quomie 
tefimonifdem, quod inpegre frontis homo di.c- 


‘rit, perpendere. /.13. 00 f. ffode teftid. 


XVITi 


The perfons who are fummioned to 17H: 
give evidence, are obliged ro come adhd/ ™ 
declare what they know of the matter Baa; ba 
For the confequence of dilcovering the yence, 
truth of Facts neceffary tor the Admi- 
niftration of Juitice, is what the Pub- 
lick has an interefb.in. Sa that the 
Judge may compel thofe who refufe to 
come and give their evidence, whether 
it bggin Civil Matters, orin Criminal’. 
Y Non eft dubitandum quin eyocandi fint (teftes) 
quos nectfarios in ipG cognitione deprehenderit 
qui judicat. fo. mf. ff. de teftib. 
i Lge ror Juber non folim in criminalibus ju- 

iciis, {ed etiam 3n pecuniariis, unumquemque cog 
teftimonium: perhibere de his qua novi ? oe. 
de teftib. = 

If the Witnefs does not appear on the Summons with 
which he is ferved, the “Fidze condemn: hrm in a Fine, 
for winch his Goods mi) be attached and fold, and even. 
iis Perfon may be imprifoned, mm cafe be doves nor obey 

WIEN ONS . the eighth Article of the twenty 
ad Tith of the Ordinance of 1667. 
~ yi a Ne ¥ . , ‘3 
Paes, evr. 

It is not enough to give to thé decla- 18. zie 
ration of a Witnel§ the effect which it aa 
ough ave in Juftice, that the Wit-%%” * 
nels hirafelf writes, of catiles another to ews A 
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XIX. pay he maa ed erage ay | 
‘9, snd  Sccing it isto the Judge, and even XXII. es 


ought te be ro Juftice at felf, that the Witnels gives 


fhe. his evidenec, his declaration ought ro raed ; | 
be preceded by an Oath, thar he will Witnels has his abode without the Ju- Rogue 
(peak-the truth; that the refpeét which THeISHOn OF te. Judge who ought to ey 
he owes to Religion may engage him th is Depo oe ithe at by realon ¢ iit 
to give his tefmony with all the fide- ar 1¢ too great diftance, or of the in- whe foe 
lity, and all the exactnefs that Jultice pofition of the Wines, or for other ou of the 
and ‘Truth may require. And if he has caules, he cannot be examined but on ea 
no knowledge of the Facts about which es ae whet ¢ he aa the Judge (i, 
he is interrogated, he mutt even {wear, os ‘- +. ening’ sah the leet ' 
that thole Facts are unknown to him*. the place Wheres > be Witnet chats tc 
* Jurisjurandi religione teftes, priufguim pethibe- examine the faid Witnéls, and may give 
ant teftimonium, jamdudum arctan precepimus-"” him a Commiffion for that effect. But 
p+ ia ag ee in Criminal Profecutions, the Witneffes 
Vel jurare fe nik comperturk habere. ¢.16, Can be examined only by the Judge who 
See the ninth Arricle of the twenty fecond Title of the takes Cognizance of the Crime “. 


Ordinance of 1667, 


If it happen in a Civil Caufe, that aes. rete. 


* Et quoniam fcimus dudim faétam legem, ut 
r OD € 6 quis hic ee exerceat, oporteat autem ytd 
vinci parte aliqua approbari, &c, Nev.go.c.¢.1. 18, 
se.Exenjs . Uf the Witneffes have excules which c, de hie: inf. Hee dlaais in sn sacri a 
of Wem hinder them from coming to give their ftionibus intelligentes: in.criminalibus enim in qui- 
fa, which evidence, they may be difcharged from a pe eft Ay i oe mods spad 
ni si coming. ‘Thus thole perfons whom ne 7 mace, int Page sce a a 
oe ~~ Geknets, or abfence, or any lawful im- — The Fudge whe takes Cognixance of the Cauji, re- 
pediment difables from appearing before — quefts rhe Fudge of the place where the Witne/s lrves, t0 
the Judge, their appearance is-difpented "ke M% Depofition, and geves bim a power to do it by 
with>. But if their Depofitions be = anton a7 Wns thes Ve NOV, TRESy Be 
ho , Befides the confequence that i taken notice of in the 
neceflary, the Judge may go himfelf, laf Text, when the matter relates t0 the proof of a 
and examine them in perfon, or may Sonate necelfity of aan ae Wines wk 
give Commiffion for that roan CVPR, & anetier suf motive why tee emis ang 
other, according as the em of the ae anaes Ue reed ore Sony see Ties Se 
Fact may require, and the Laws and 
Ufage allow of it.» XXILE. 
* Inviti teftimonium dicere non coguntur fenes, Whoever have been imployed as Ad- 55. 7% 
valetudinarii, vel milites, vel qui cum Magifirars vocates ina Caufe, cannot be Witnefles Ada 
Reipublice soli. abfunt, vel quibus venire' non licct. in é a their tefienony would beg == 
"Lage a dicendo teltimonio excufantur. {/1.9.1, Cither fufpetted, if it were in favour of}, 5 ig 
far Sec the following Article, ~ igee the perfon whofe Caufe they had de nef. ; 
Be fended, or both uncivil and fuG 
XXI. if 3 were againft’ their Client. And it 
r 1, temf> There are fome perfons whom their ** fame thing as to Proétors and At- 
| aoa ity exempts Ee coc before tormeys, and other perfons who fhould 
vsaid 5 the | bi ave Geidence sides aiebe happen to be under the fame engage- 
heir Dig where teltimony of fach per- he 5 = della * 
muy Ons | y be neceflary, the Judge ‘muft * Mandatis cavetur, ut s 
ee ee 
the quality of the Fad, and thar of I Ss XXIV . 
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105 fucrint poftulati, fimptus competentes 
Sea pesitpiee. Lun. C. de toflid, 16.in f. eo. 


XXV. 


‘;.Afaye TF it happens that a WitnelS can be 


win * convicted of having 


pooped 


riven falfe evidence, 
or of being guilty of fome other milde- 
meanor, as it. he has divulged the tenor 
of his Depofition to the Party acculed, 
he may be punifhed for it according to 
the quality of the faét, and the circum- 
ftances §. : 

* Qui falsd vel varié yore dixerunt, vel 

ique parti prodiderunt, a judicibus compe 
mnie re oe | ome 





S EC T.. IV. 
Of Prefumptions. 
The CONTENTS. 
1. Definition of Prefumptions.. 
2. Prefumptions firong, or weak. 
3. The foundation of Pre/umptions. 
4. Prefumptions are either concluding, or 


uncertain. 
¢. Two forts of Prefumptions. 


6. Proofs, without nde and with- 
out Writing, by t force of Pre- 


fumptions. 
97. Fatis which are held astrue. Faéts 
| that muft be proved. 
8. Jt depends on the prudence of the Fudge 
to difcern the effe of Prefumpti- 


Ons, 

9. Example of a Fat which it is nece/- 
fary to prove. | 

10. Example of a Prefumption well 
grounded, that what bas been paid 
was due. 

11. Another Ex: 
between two per[ons. 

12. Another Example, a Bond crofed or 


torn. 
13. Example of aPrefumption that proves 
nothing. 
14. wen talc Prefumption in an an- 
A cad soe Bo 
t Ab ferve for Proofs. 
16. Another kind of Prefumption. 
17. Another fort of Prefumption. 


@ of many Accounts 
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fe, Pinon cnc 
_ that is, which one feeks” 
to pre xample, ina 
vil Co is a conteft be- 
the Pols of a Land ot Tene 


dts thie, the remark 





ment, and another who pretends to be 
Proprietor thereof, it isa Prefumption 
that the faid Land or Tenement belongs 
to the Poffeffor: and he will be main- 
tained in it, if the other does not prove 
his right; for it is ufual and’natural that 
no body takes poffeffion of a Thing 
without having a Right to it, and that 
the Proprietor does not patiently fuffer 
himfelf to be turned out of his poffel- 
fion*. Thus in a Criminal Affair, if a 
Man has been killed, and it is not 
known by whom, and if it be difcover- 
ed that he had a little while before 
a with another perfon, who had 
threatened to kill him, one draws from 
this known fact of the quarrel and 
threatning, a Prefumption that be who 
had thus threatned him, may have been 
the Author of the Murder. 

* Poffefhiones quas ad te pertinere dicis more ju- 
diciorum perfequere. Non enim pofleflori incumbit 
neceffitas probandi, eas ad fe pertinere. Cum te 
in probatione ceflante, dominium apud eum re- 
maneat. /, 2, C. de probat, In pari caufa pofleffor 
potior haberi debet, 4 128. ff. de reg. jar. Cogi 

rem, ab co qui expetit, titulum {ux poffel- 
fionis dicere, incivile eft. 1. 11. C. de petit. bared. 
l,nle, C. de rei vindic, See ing the Prefamp- 
tien in favour of the Poficilor, that which is fid 
of iit in the Preamble to the fourth Section of Pof- 
feffian, See the fourth Article of this Section, and 
the thirteenth Article of the firft Section of Pof- 


I. 

Prefamptions are of two kinds, fome 
of them are fo dtrong, that 
mount to a certainty, and are he 
Proofs, even in Criminal Matters*. And 
others are only Conjectures which leave 
fome doubt. 

* Indicia certa, jure non refpuuntur, oon 
minorem | ! cae jaftstiahatha continent: 
fidem. £19, C. de ret vindic. Sciant cunéti accu- 
fatores cam fe rem deferre in publicam notionem 
debere, qu munita fit idoncis teftibus, vel. inftrudta 
apertiflimis documentis, vel indiciis ad probatio- 
nem indubitatis, & luce clarioribus expedita. 1 wl 
touching the Edigt of Henry 


he Second of France, concerning Women who have 
condualed thoir being with chil - 
as I. 

The certainty, or uncertainty of Pre- 
fumptions, the effect which they 
may have to ferye as Proofs, pwah a 

| eens ae of. the 








hey a- tions flrong 
as or weak. 


2. Prefump- 


See at the, end of the Preamble to 


ey 
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